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The Mediator’s Responsibilities 


Condensed from an article by Eugene M. Purver, pub- 
lished in 9 Labor Law Journal 10, pp. 800-802 (October 
1958), and printed with permission from Labor Law Jour- 
nal. Business address: Commerce Clearing House, Inc., 
4025 West Peterson Avenue, Chicago 46, Illinois. Single 
copy price, $1.00. 


Many employers and unions alike have become 
aware that areas of resistance now exist which cause 
sharp lines to be drawn, challenges met and stalemates 
reached. 

To avoid the consequences of economic strife in 
which everyone loses, including the general public, 
we must seek devices to resolve this inherently dan- 
gerous situation. Means must be found to cause the 
collective bargaining process to resume its orderly 
course whenever it appears to falter. 

The importance of mediation is not to be minimized, 
but on the other hand it cannot be considered as a 
substitute for collective bargaining. At all times the 
mediation service should maintain its status as a sepa- 
rate entity apart from individual negotiations. By 
this, I mean that it should not become part of the 
negotiations as such. In my estimation, mediation is 
not a continuation of the bargaining process. It is a 
means by which collective bargaining is to be aided, 
expedited and, we hope, successfully brought to a 
peaceful conclusion. 

From the short-range point of view, the mediator’s 
ability to act as an intermediary in exchanging state- 
ments of position between the parties and his part in 
keeping the lines of communication open between the 
parties may well be his most important function. So 
long as the negotiators can be persuaded to keep talk- 
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ing and to continue to negotiate, even though through 
an outside party, the danger of open conflict may be © 
averted. ; 

From the long-range point of view, mediation should | 
serve as an educational process if its major purpose © 
of maintaining industrial peace is to be attained. 

Once the mediator chooses sides, so to speak, or even 
creates the impression that he is doing so, he is no 
longer in a position to further the bargaining process 
or to expect the parties to draw upon him for informa- 
tion or instruction. He has become a special pleader, 
and as an apparent party to the negotiations loses his 
identity as a mediator. 

Any thought of educating the parties to handle their 
own affairs in a peaceful manner is apt to disappear if 
they feel that they can leave their problems for the 
mediator to settle. Problems of contract enforcement 
and administration can arise when the parties to a 
contract, which is essentially a creation of the medi- 
ator, turn to him for an interpretation of what he 
thought were merely recommendations. 

The mediator bears the responsibility for protecting 
the public not only from immediate loss but also from 
the danger of the same situation arising again and 
again. Balancing the immediate need with the long- ~ 
range public interest is not as difficult as it would at | 
first appear, for the long-range goal is one that is to 
be attained by educating the parties so that they will 
be better able to understand each other’s aims and 
purposes and recognize the validity of certain stated 
positions. 

The effective mediator must be a source of informa- | 
tion and, whenever he finds it feasible, must explain 
to the parties their rights and responsibilities. I should 
think that a mediator becomes discouraged when he 
acquires a clientele which calls on him regularly each 
time negotiation time rolls around. 
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THE MEDIATOR’S RESPONSIBILITIES 


I am convinced that were mediators to stress the 
educative process as part of their efforts, the funda- 
mental good sense and good will of both management 
and labor would go a long way to lessen the pressure 
of the crises stage in their negotiations. 

The mediator should be a highly trained person with 
an outlook broad enough to encompass future require- 
ments as well as immediate needs. He should be able 
to channel the efforts of negotiators to the end that 
they will be able to understand their responsibilities 
and attempt in good faith to reconcile their differ- 
ences. 

The mediator should always bear in mind that he is 
a public official and not an advocate of anything other 
than a means of peacefully resolving industrial con- 
flict. 








Contributions of Mediation to the 
Development of Mature Collective 
Bargaining Relationships 


Condensed from an article by Richard Liebes, published 
in 9 Labor Law Journal 10, pp. 797-800 (October 1958), 
and printed with permission from Labor Law Journal. 
Business address: Commerce Clearing House, Inc., 4025 
West Peterson Avenue, Chicago 46, Illinois. Single copy 
price, $1.00. 


Based on 15 years of toil in the industrial relations 
vineyards, I readily admit that I am not sure of my 
ability to recognize “mature” collective bargaining 
relationships. 

I think what is probably meant by “mature” collec- 
tive bargaining relationships is peaceful relationships 
—the sort of rapport that is reached, soon or late, 
wherein labor and management spokesmen have 
achieved two qualifications: they have gained the solid 
support of their principals and have recognized the 
status of each other. 

The condition is one which may be achieved at any 
time in the history of bargaining relations or perhaps, 
because of a variety of factors, may never be arrived 
at even with the most diligent ministrations of compe- 
tent mediators. 

I do not look upon “peace at any price” as a proper 
goal of collective bargaining. To the extent that medi- 
ation is dedicated just to this function, it is not neces- 
sarily making a great contribution. The closed case 
may be a source of satisfaction to some mediators, 
signalling a job done, a work stoppage averted, an- 
other notch to be carved. However, the closed case 
may also be the sealed lid on the boiling pot, merely 
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MEDIATION AND MATURE COLLECTIVE BARGAINING 


postponing a later eruption that will have more de- 
structive force. 

Many of us who are partisan practitioners in the 
field look upon you mediators—if I may say so with 
all due respect—as a sort of weapon or, in the best 
sense of the word, as a tool. 

Mediation must take its place in line with a variety 
of other institutions that play some part in collective 
bargaining, all having in common a third-party role 
as distinguished from direct employer and employee 
representatives. The variety and growing importance 
of third parties signal in part the failure of the direct 
participants to do their jobs, and also indicate the 
awareness and concern of the general public in mature 
collective bargaining. 

I consider a meaningful distinction between arbitra- 
tion and mediation to be one that draws a line as to 
the timing of each device’s use. Arbitration is typical- 
ly the last step in settling grievances that arise during 
the life of a contract; mediation is only occasionally 
used at such a time. Arbitration is infrequently ac- 
cepted by the parties to dispose of controversies on a 
new contract, but at this juncture mediation comes in- 
to its own. 

In San Francisco a type of mediation has evolved 
which I believe to be relatively unique. Perhaps it 
should not be called mediation because the third party 
has a special interest. The third party is the executive 
committee of the Labor Council. Yet, as the procedure 
has developed over many years, it may be surprising 
to an outsider how close to mediation the method has 
become. 

The State Conciliation Service is called upon less in 
San Francisco than would be the case if the Labor 
Council did not carry on its functions. 

Here in Northern California, where the trades and 
services and light industry outweigh heavy manufac- 
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turing, we have had only limited experience with the 
highly centralized type of collective bargaining that 
is becoming characteristic of our major industrial 
centers. Consequently we have also had less of what is 
called the pageantry of collective bargaining that has 
accompanied negotiations in auto or steel. Part of this 
pageantry involves the third-party device, and it has 
taken some imaginative forms. Examples are the re- 
view boards of prominent citizens set up by the United 
Auto Workers and by the Upholsterers Union to act 
as a sort of court of appeals from administrative de- 
cisions, or to review the general deportment and ethi- 
cal practices of the union. 

A novel use of the third party has just been devised 
and forms an integral part of a settlement between 
the Pacific Maritime Association and the International 
Longshoremen and Warehousemen’s Union. One of 
the changes in the coast longshore agreement calls for 
reduction in the maximum work shift from nine to 
eight hours. The tentative agreement sets up a trial 
period of 90 days on the shorter shift, after which the 
parties will meet to work out their findings of fact. 
If they can’t reach mutual agreement in 15 days, they 
will present the area of disagreement to the coast 
arbitrator—but not for a final and binding arbitration. 
The function of the arbitrator will be limited to fact 
finding only, and the parties need not adopt them un- 
less they mutually agree to. 

It has been correctly stated that the mediator is a 
guest at the collective bargaining table. This special 
sort of a guest is expected to bring his wares with 
him—his stock in trade of experience, judgment and 
imagination. The interesting thing is that much of 
his “merchandise” has been picked up off of earlier 
tables at which he was also a guest. The settlement at 
which the mediator officiates today may well have 
been inspired by the conduct of yesterday’s partici- 
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MEDIATION AND MATURE COLLECTIVE BARGAINING 


pants in another dispute, another industry and another 
area. 

Is it too impractical to suggest that the ideal, long- 
run goal of the perfect mediator is to bring about an 
industrial economy in which his own services would no 
longer be needed—one in which the two parties would 
have such wisdom and maturity that they would be 
always capable of direct settlement of their differences 
without third-party intervention? I hope that this is 
not a practical goal, because I do not consider that a 
conflict-absent relationship can be maintained indefi- 
nitely without the sacrifice of other more important 
values. 

I think it is a healthy development for the mediation 
services to get into the problem of the avoidable risk. 
There is room for more preventive mediation. Indus- 
trial crises based upon the clash of intelligent and 
well-supported points of view are a condition of our 
economic system. They are unavoidable risks unless 
we organize our society on a different basis. However, 
industrial crises resulting from inexperience, stupidity 
or poor judgment are of a different order. Here is 
where the mediation services can do a preventive job— 
not to bring about peace at any price, but to assist the 
direct parties in helping themselves. 

How? Certainly not in any single dramatic way. 
Perhaps a bit more attention to publicity, more drop-in 
calls on union and management people when there are 
no cases pending, more efforts to appear in public so 
that your brand-name becomes more of a byword. 

Your prestige as mediators will continue to grow as 
you proceed in both your fire-fighting and your fire- 
prevention work. 


Contrasts in the Role of the 
Arbitrator and of the Mediator 


Condensed from an article by Fred H. Johnson, published 
in 9 Labor Law Journal 10, pp. 769-773 (October 1958), 
and printed with permission from Labor Law Journal. 
Business address: Commerce Clearing House, Ine., 4025 
West Peterson Avenue, Chicago 46, Illinois. Single copy 
price, $1.00. 


The seeking and accepting of assistance are not at 
all signs of inadequacy, providing assistance is a socio- 
logical responsibility. The use of the so-called third- 
party technique in problem solving has come to be 
regarded as a welcome facility by contesting parties 
who perceive that the contribution of disinterested ex- 
ternal services may point the way out of a seemingly 
impossible situation which may have developed within 
a purely internal atmosphere. 

The practice of third-party participation takes the 
two forms which we know as mediation and arbitra- 
tion. Mediation is traditionally associated with con- 
currency of negotiations and consists of judicious and 
timely intervention directed toward dispelling obsta- 
cles that hinder the progress of the parties toward the 
desired end which is, of course, execution of a mutually 
acceptable company-union agreement. Mediation, then, 
may be briefly defined as invited intervention which 
occurs during the course of negotiations whose func- 
tion is complete when the parties indicate that their 
conflict of interest has either been eliminated or re- 
duced to a negligible degree of gravity. 

The primary difference between mediation and arbi- 
tration is that arbitration does not participate in the 
process of formulating the substance or the terms of an 
agreement. Arbitration is called into existence only 
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ROLES OF THE ARBITRATOR AND MEDIATOR 


after the agreement has been consummated and be- 
comes effective, and arbitration’s purpose is to clarify 
misunderstandings and settle disputes that arise out of 
the interpretation and application of the agreement 
during the period of its lifetime. It is an inviolable 
rule that the arbitrator may not confer or consult with 
either party in the absence of the other from the mo- 
ment that he accepts his appointment until his award 
is issued and the case is closed. 

This strict procedure is quite at variance with that 
of the mediator who may meet with the parties sepa- 
rately at any time that he feels such action will facili- 
tate peacemaking. The culminating contrast between 
mediation and arbitration is that in the former the 
parties themselves (having been assisted by the media- 
tor) determine and define the outcome of their pro- 
ceedings, while in arbitration it is the arbitrator (hav- 
ing been assisted by the parties) who determines the 
outcome exclusively. 

What may be no immediate concern of the listening 
mediator may subsequently become a grave issue for 
the arbitrator when a problem involving contract in- 
terpretation is brought before him and argumentation 
develops along the lines of “spirit of the agreement” 
and “intent of the parties.” 

The arbitrator has to seek out the intent of the par- 
ties in the best manner that he can. In the absence of 
clear language in the contract, arbitrators oftentimes 
have to make their findings on intent and actual prac- 
tice. 

It is not unusual for the inclusion, let alone the omis- 
sion, of precise language to present problems of inter- 
pretation and application. The significance here lies, 
of course, in the fact that the finished language of the 
parties becomes in word and substance the raw mate- 
rial for the functioning of the arbitrator. The lan- 
guage may be precise but lacking in definition. Three 
conspicuous instances where precise language appears 
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and may be incapable of correspondingly precise inter- 
pretation without intensive study are to be found in 
standard contractual phrases dealing with such sub- 
jects as (1) just cause for disciplinary action, (2) equi- 
table distribution of overtime and (3) the varying 
weight of seniority at times of promotion and layoff. 

A mediator, when called upon by the parties, should 
be qualified to proffer suggestions that would elimi- 
nate as many disputes as possible. If he thinks of these 
problems in advance and communicates his thoughts 
to the parties, he becomes more highly respected. By 
so doing he has placed the parties in a more receptive 
mood to receive alternate solutions and compromises. 
He makes better headway in mediation of a dispute. 

The differences between the two roles of the media- 
tor and the arbitrator exist within a common area of 
objective resemblances. The methods differ but the 
desired end is the same. 

It is not the function of the arbitrator to mediate. 
It must be presumed that all steps of mediation and 
compromise have been taken and that further attempts 
at mediation would be fruitless and time-wasting. Ar- 
bitration having been asked for, the arbitrator must 
devote his time and talent to that end and not waste 
the parties’ time and money. 

The functions of all arbitrators are the same but are 
not like the mediators. The end result is the same—to 
resolve differences in union-management problems. 
The mediator settles disputes through compromises. 
The arbitrator settles them through judicial decisions. 
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Arbitration Under the 
Taft-Hartley Act 


Condensed from an address on May 27, 1958, by Jay 
Kramer (Commissioner, formerly Chairman, New York 
State Labor Relations Board), presented to the New York 
University Eleventh Annual Conference on Labor. Pro- 
ceedings published by Matthew Bender & Co., 443 Fourth 
Ave., New York City, New York. Single copy price, $11.50. 


I. ENTER THE FEDERAL ERA OF LABOR ARBITRATION 


On June 3, 1957, the United States Supreme Court 
held in Lincoln Mills and two companion cases that 
section 301 of the Taft-Hartley Act empowers the fed- 
eral courts to enforce arbitration clauses in collective 
bargaining agreements. Thus was settled one of the 
most controversial issues of our time in labor-manage- 
ment relations. In so doing, however, the Court opened 
up a virtual Pandora’s box of thorny and complicated 
problems. The answers to these may not be known in 
full scope for a generation to come. 


A. Background 

One of the congressional objectives in the passage of 
the Taft-Hartley Act was to provide easier enforce- 
ment of collective bargaining agreements by eliminat- 
ing certain procedural roadblocks to suits against labor 
unions. Section 301 was worded with that objective in 
mind. 

Lincoln Mills involved a suit under section 301 by a 
union specifically to enforce an agreement to arbitrate 
in accordance with the terms of the collective bargain- 
ing agreement. As a consequence of these three deci- 
sions, arbitration provisions in collective bargaining 
agreements affecting interstate commerce are now en- 
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forceable in federal courts, under federal law, regard- 
less of the law of the state in which the controversy 
may arise. 


B. Statement of the Cases 


The net effect for labor practitioners to remember 
from these cases can be summarized as follows: A 
claim is made by the union that the men are receiving 
improper wages. This is made a grievance; the griev- 
ance procedure then becomes operative. If an arbitra- 
tion clause covers this particular claim, arbitration 
should be requested; if the company refuses arbitra- 
tion, an action to enforce the arbitration clause will 
then be decided on the merits. But if the arbitration 
clause does not cover the gravamen of the grievance 
so that the suit must be based on other clauses of the 
contract not related to the arbitration clause, the ac- 
tion will be dismissed without consideration of the 
merits, and the underlying argument is not settled; the 
employees, to the extent that such an action is avail- 
able, must sue on the contract in the respective state 
courts. The obvious approach, therefore, for those so 
interested, is to achieve a broader arbitration clause, 
if it is intended to try to process all germane contrac- 
tual claims via the arbitration route. 


C. Sources of Federal Jurisdiction and Law 


Failing a national labor code, the practitioner is 
bound to ask: “Where do you find the uniform policy, 
or indeed, any policy at all, which will determine and 
predict the result of my case?” The answer to this, 
regrettably, is not simple. 

1. The Taft-Hartley Act, Section 301, and Gener- 
ally. The first source of federal law is really the 
Taft-Hartley Act read as a whole. The Act itself and 
the various sections therein still provide technical 
questions and litigious problems in great number. Re- 
lating these sections to the field of arbitration, as we 
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ARBITRATION UNDER THE TAFT-HARTLEY ACT 


now must, is of course, to carry forward in the future 
those problems and technical questions as sources of 
litigation in the context of arbitration. 

2. The Norris-LaGuardia Act. Another source of 
federal law would be, of course, the Norris-LaGuardia 
Act, especially as the policy therein may be read con- 
sistently with the Taft-Hartley Act of 1947. 

3. The United States Arbitration Act. It will be 
difficult to apply the policy of that statute because 
most commentators have felt that the statute expressly 
exempts arbitration of labor controversies. Neverthe- 
less, there will undoubtedly be reference to the United 
States Arbitration Act by the courts, primarily as a 
source of procedures and remedies. 

4. Legislative History—“Shafts of Light.” The 
fourth source of law and persuasion will be the “shafts 
of light” in the legislative history. Mr. Justice Frank- 
furter set forth a lengthy Appendix of Legislative 
History. 

5. “Compatible” State Law. Realizing that the 
“bits and pieces” of federal law may not suffice, the 
Court, although saying that federal interpretation of 
the federal law will govern, not state law, expressly 
stated that “State law, if compatible with the purpose 
of section 301, may be resorted to in order to find the 
rule that will best effectuate the federal policy.” 

6. “Judicial Inventiveness.” Obviously, the “judi- 
cial inventiveness” encouraged by the majority opinion 
will get full play in view of the “prickly and extensive 
problems” envisioned by the dissenting opinion of Mr. 
Justice Frankfurter. 


II. GENERAL PROBLEMS FOR THE LABOR 
PRACTITIONER 


A. Substantive Law and Pre-emption 
Although federal substantive law now has super- 
seded or pre-empted state law, this does not mean that 
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state courts are ousted of jurisdiction. The permissive 
language of section 301 makes it clear that state courts 
may continue to retain jurisdiction of suits for contract 
violation, including a refusal or failure to arbitrate. 


B. Procedure 


The problem of what procedure is to be followed in 
seeking enforcement of an arbitration clause falling 
within section 301(a) has not been solved. 


C. What Place for State Courts—Removal Questions 

If the federal law determines the rights of the par- 
ties to a collective bargaining agreement, the area 
where state law controls may be limited to those mat- 
ters deemed “procedural,” although the difference be- 
tween the two is far from clear. It has been indicated 
that presumably questions concerning the appointment 
of an arbitrator and many of the problems concerning 
the conduct of the proceedings would be deemed pro- 
cedural and hence governed by state rules. However, 
close questions will arise, one of which concerns the 
grounds upon which a court may refuse to enforce an 
arbitrator’s award. 


Ill. SPECIFIC PROBLEMS FOR THE LABOR 
PRACTITIONER 


A. Strike in Violation of a No-Strike Clause 

The specific problems which the labor practitioner 
and the courts will face for years to come are legion. 
A most vital question concerns the specific enforce- 
ment of a no-strike clause in a contract, that is whether 
one can enjoin a strike despite the impact of the 
Norris-LaGuardia Act. On this, two cases should be 
compared and contrasted: McCarroll v. Carpenters 
and A. H. Bull Steamship Co. v. Seafarers Int’l Union. 
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ARBITRATION UNDER THE TAFT-HARTLEY ACT 


These two cases, fairly viewed and explored, indi- 
cate the multitude of problems that will have to be 
faced and answered by parties and practitioners as to 
the law to be applied, the forum in which to bring the 
action, the availability of removal, the problem of pro- 
cedure as distinct from substance, the problem of 
remedy. 


B. Damages for Breach of a No-Strike Clause 


What about damages for breach of a no-strike clause? 
In New York it has been held that a strike in violation 
of a no-strike clause does not abrogate the collective 
bargaining agreement and that, accordingly, the union 
still has a right to compel arbitration of a contract 
grievance. In other jurisdictions, however, damages 
arising from the breach of a no-strike clause have been 
held not to be arbitrable on the theory that the arbitra- 
tion clause was designed to eliminate strikes, not to 
settle disputes arising out of strikes. 


C. Repudiation of Collective Agreement: Lack of Ma- 
jority 
What about repudiation of a collective bargaining 
agreement because of alleged lack of majority? Ob- 
viously, the correct uniform rule will only be estab- 
lished by the Supreme Court of the United States in a 
series of cases involving both federal and state courts. 


D. Repudiation of Collective Agreement: Filing Re- 
quirements 
The entire gamut of questions under the National 
Labor Relations Act may be raised to indicate that the 
contract under which the arbitration is sought to be 
enforced is of dubious validity or even that federal 
jurisdiction will not lie because the collective contract 


does not “affect interstate commerce” within the mean- 
ing of the Taft-Hartley Act. 
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E. The Arbitrable Issue 


Another problem concerns the arbitrability of the 
issue involved. A number of federal cases have already 
construed section 301 to permit and indeed, require, 
the federal court to issue a declaratory judgment on 
the arbitrability of questions under contracts. If the 
rationale of these cases is followed, it would mean that 
every time a defense of arbitrability is raised in the 
arbitration proceeding, the proceeding then must be 
terminated while the parties go to court to determine 
whether the arbitrator can continue to act. 


F. The Individual Employee in the Arbitration 
Process 

The prevailing opinion seems to be that to permit an 
individual employee to take a position in the arbitra- 
tion process contrary to that of the collective bargain- 
ing representative “would create an unstable and cha- 
otic condition not conducive to industrial harmony.” 
What is the right of an employee in relation to an 
attempt to intervene in an arbitration? The answer 
presently seems to be that his right to intervene will 
be upheld and in New York it has been held that he has 
a right also to move to modify, to vacate, or to enforce, 
once he has intervened. 


IV. ARBITRATION—FUTURE PROSPECTS 


The question rushes to the fore whether arbitration, 
as a system of self-government created by and confined 
to the parties, is of that type of process which can 
survive in an atmosphere of extended and complicated 
litigation. 

The average time between the birth and death of a 
grievance, according to Arthur Ross, is 200 days, or 
almost seven months. Labor arbitration is still rela- 
tively fast, for six to seven months to decision may not 


16 












PROT PORES ART 





TT Es. 









ARBITRATION UNDER THE TAFT-HARTLEY ACT 


be too long a time compared to litigation in court or 
even before a state or national labor relations admin- 
istrative agency. The full impact of Lincoln Mills and 
the procedures and roadblocks it makes available may 
very well tend to lengthen that time span in an extraor- 
dinary way. 


V. THE WAY FORWARD 


A. The Teller Bill (H. R. 10308) 


Congressman Teller of New York has introduced a 
bill which would have two objectives: (1) to preserve 
the jurisdiction of state courts in those states which 
provide by statute for specific performance of arbitra- 
tion in labor agreements, and (2) to make the Federal 
Arbitration Act applicable to arbitration in labor 
agreements. 


B. A New Federal Arbitration Act 

It has been suggested that perhaps a proper ap- 
proach would be to have a full and complete labor 
arbitration statute applicable to labor arbitration cases 
in the federal or state courts, such as the New York 
State Arbitration statute, or the proposed Uniform 
State Arbitration law. 


C. Draftsmanship of the Arbitration and Review 
Clause 

The Sixth Circuit Court of Appeals has acknowl- 
edged the right of the parties to remove the question of 
arbitrability from the courts to the arbitrator by clear- 
ly providing that all questions, including questions of 
arbitrability, were to be decided by the arbitrator. It 
may also be suggested that an arbitration clause in 
which the parties further limit the nature and extent 
of judicial review is another possibility. 
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D. Labor Courts 


Another approach would be to reconsider and to 
reappraise our position on “labor courts.” Prior dis- 
cussions of the desirability of the “labor court” ap- 
proach have taken the direction that collective bar- 
gaining must be free and that arbitration is a system 
of self-government, supplementing and not substitut- 
ing for the collective bargaining process. The real 
question is whether that is still the case and whether 
that answer has a continuing validity. 


E. Conclusion and Recommendation: A National 
Labor-Management Conference 

The realities of modern collective bargaining re- 
quired, as the framers of the Taft-Hartley Act under- 
stood and as the Supreme Court now has properly 
held, that there be specific enforcement of collective 
bargaining agreements, including agreements to arbi- 
trate. Therefore, the existing situation with all of its 
thorny and complicated problems is, on balance, to be 
preferred over the pre-existing anarchic situation. The 
next step forward, as I see it, is the construction and 
passage of a simple, clear and uncomplicated national 
labor-management arbitration statute. To that end I 
strongly recommend the holding of a national labor- 
management conference somewhat along the lines of 
the President’s Labor-Management Conference of 1946, 
or the conference prior to the creation of the National 
War Labor Board in World War II. It is not contem- 
plated that economic problems, such as wage freeze 
or price freeze, or the economic relationship of dif- 
ferent segments of our society, be part of the agenda. 
What I am suggesting is a professional conference, for 
professionals in the field, and dedicated to a profes- 
sional approach. This should be above politics and 
should have no political aspect. 
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Lincoln Mills has left negotiation, litigation, the re- 
sponsibilities of labor and the obligations of manage- 
ment in so uncertain a posture that there is regrettably 
available in every “ticklish” and “strained” situation 
recourse to the technicalities of the law. While the 
decision was proper, its regrettable effects must be 
countered. The way forward, then, is to provide a 
uniform, consistent approach compatible with our 
faith in arbitration as “self-government” and in collec- 
tive bargaining as the economic heart throb of a free 
and democratic America. 











Foremanship: Business’s Achilles’ Heel? 


Condensed from an article by Wilmar F. Bernthal, pub- 
lished in 1 Business Horizons No. 2, pp. 111-119 (Spring 
1958), and printed with permission from Business Hori- 
zons. Business address: Business Horizons, School of 
Business, Indiana University, Bloomington, Indiana. Sin- 
gle copy price, $2.00. 


Management once more has its storm warnings fly- 
ing—rough seas ahead at lower management levels. 
Experience has indicated that management’s weakest 
link is at the foreman level. Is this vulnerability in- 
evitable? Is foremanship destined to be the Achilles’ 
heel of management? Only time will tell. But assum- 
ing that the current “storm warnings” have aroused 
the interest and concern of industrial executives, a 
brief look back at how the “foreman problem” devel- 
oped, and then a look forward to some courses of 
executive action through which the foreman’s manage- 
ment position may be made stronger and more secure, 
might be profitable. 


A “FOREMAN CYCLE”? 


Current observation supports the possibility that 
cycle theory may eventually be applied also to indus- 
trial management through a study of the “foreman 
cycle.” Starting with a general stability (the com- 
placency phase), the natural stages of the cycle seem 
to consist of: 


(1) Unrest and dissatisfaction among foremen; 

(2) Outward evidences of declining foreman mo- 
rale, such as lagging productivity improve- 
ment and increased, foreman interest in unions; 
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FOREMANSHIP: BUSINESS’S ACHILLES’ HEEL 


Growing concern among businessmen and in 

government; 

(4) Vigorous investigation, discussion, and pro- 
grams of action, both private and public; 

(5) A return to complacency. 


Currently, the percentages of foremen who identify 
themselves with management, and who believe that 
foremen’s relationships with higher managers are very 
good, are on the decline. 


THE FOREMAN PROBLEM IN PERSPECTIVE 


Although the foreman is technically a member of 
management, his position has undergone considerable 
change since the turn of the century. For a broad 
perspective, the foreman problem should be viewed in 
terms of the growth and expansion of American in- 
dustry, legislative developments concerning foremen, 
and the sociologists’ views of the foreman’s unique 
position. 

The long-term trends in the foreman’s responsibili- 
ties and authority have been summarized as: 


- A drop in the foreman’s authority: 

- A drop in the foreman’s responsibility for making 
policies; 

- A rise in the foreman’s responsibility for executing 
policies. 


As the size of enterprises increased, the distance be- 
tween foremen and top management, both physically 
and organizationally, lengthened. New intermediate 
layers of management were added, and management 
functions and decisions were centralized at higher or- 
ganizational levels. Development of specialized knowl- 
edge and techniques brought with it a new army of 
functional staff specialists such as production control 
men, time-study men, methods men, quality control 
men, personnel directors, and training directors, to 
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whom many supervisory responsibilities were trans- 
ferred. The rise of trade unions brought into the pic- 
ture labor relations directors, who frequently 
negotiated contracts without foreman participation— 
contracts which further restricted the foreman’s free- 
dom in dealing with operative employees. 






The Legal Approach 


Whether foremen are members of management in 
fact as well as in name, or whether they are more akin 
to operative employees, becomes a matter of public 
concern when legislation prescribes rights or benefits 
to employees as a group distinct from management. 

Through legislative action, the Labor Management 
Relations Act of 1947 withdrew protection of the right 
of supervisors to organize and bargain collectively. 
Supervisors were excluded from the Act’s definition 
of employee, and the term “supervisor” was defined 
separately in section 2(11). 

The legislative intent of this provision was clear, 
and the National Labor Relations Board has held to 
this distinction between supervisors and employees. 
The foreman thus is legally defined as a member of 
management. Whether he feels this identification psy- 
chologically and socially is a question of serious con- 
cern to management again today. 





The Sociological View 4 
The upshot of sociological attention to the problems | 
of the foremen was a renewed management conscious- 
ness of the inherent difficulties of the position of the 
man in the middle, and some serious attempts to 
strengthen his management status and identification. ~ 
That this attention was not entirely without fruit is _ 
indicated by the Opinion Research Corporation reports 


of steady improvement in foreman morale between 
1946 and 1950. 
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FOREMANSHIP: BUSINESS’S ACHILLES’ HEEL 
FOREMAN TRAINING NOT A PANACEA 


When a company wants to offset the factors con- 
tributing to low foreman morale, it usually sets up 
some form of special training program. It is admitted, 
however, that management has not yet developed 
enough training programs or other techniques to make 
the younger foremen “management men.” 

Although training programs are essential in devel- 
oping foremen into effective managers, identification 
with management (the ultimate criterion of foreman 
morale) is an attitude that can hardly be “trained 
into” an individual unless he also experiences it in 
practice. Three areas of particular concern are: 

The need for a management philosophy, professed 
and practiced among all levels of higher management, 
which sincerely accepts foremen into the management 
group; 

Effective day-to-day interaction among managers, 
through which foremen participate in management via 
informal consultation with their superiors as well as 
with their peers; 

Programs through which management gives formal 
recognition to foremen’s needs for sharing manage- 
ment information, discussing policy, and participating 
in decisions. 


INDIVIDUALIZED APPROACH NEEDED 


Foremen in most firms form a heterogeneous group 
within which individual members differ widely in 
their needs, goals, and interests. 

The management environment in different plants 
affects foremen’s opportunities for closer identifica- 
tion with management. In the small plant, the foreman 
may be in daily personal contact with all levels of 
plant management, including the plant manager; 
whereas in the large plant his contacts are likely to 
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be restricted to general foremen and, perhaps, divi- 
sional superintendents. In the small plant, the fore- 
man may be involved regularly in decisions of plant- 
wide scope, while such broad foreman participation in 
the management of a large plant is more difficult, if 
not impractical. And in the large plant, the foreman 
may find his area of management discretion further 
restricted by a host of staff specialists who give expert 
advice that he is expected to heed, and who impose 
upon him policies and procedures that he is expected 
to follow. 

The foreman group in a plant at any given time is 
the product of years of foreman-selection practices, 
training programs, and day-to-day experiences as op- 
erative employees and foremen. A careful analysis of 
the needs of the foreman in a specific firm is a pre- 
requisite to planning programs for strengthening their 
morale. 

The “tailored approach” to dealing with the foreman 
problem is illustrated in the experiences of several 
plants, small and large, which pursue, with apparent 
success, a positive policy for satisfying the needs of 
their specific foreman groups. 

It may be argued that foreman identification with 
management is achieved more readily in the small 
plant where there is close contact between foremen and 
other levels of plant management, and where foremen 
can participate regularly in discussion and solution 
of problems of plant-wide significance. But in the 
large plant there may be as many as three or four 
levels of middle management separating the foreman 
from the plant manager. The foreman is likely to be 
at the far end of a long communication chain, with 
many barriers and filters in between, and his activities 
are limited to the operation of a relatively small func- 
tional department of a complex production organiza- 
tion. Under such circumstances, it becomes more dif- 
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FOREMANSHIP: BUSINESS’S ACHILLES’ HEEL 


ficult to develop and administer programs through 
which foreman identification with management can be 
strengthened. But it is precisely under these condi- 
tions that such programs become vital, since these 
problems of organizational distances contribute to the 
foreman’s feeling of isolation, and may cause him to 
seek identification and security with foreman or work- 
er unions. 


CONCLUSION 


Among firms that have faced up to their foreman 
problem, have analyzed their own peculiar situation, 
and have developed programs of action for improving 
foreman morale, the following conditions seem to be 
essential for strengthening foreman identification with 
management: 


A management philosophy, professed and prac- 
ticed by the chief executive and other members of 
top management, which includes an understand- 
ing of the problems of foremen, a concern for 
solving these problems, and a sincere interest in 
building foremen into and making them part of 
the management team; 

A management atmosphere at middle-line man- 
agement levels and among staff department per- 
sonnel that accepts foremen into the management 
group and encourages free informal interaction 
and face-to-face communication between foremen 
and other members of management; 

Foreman training programs that realistically 
help foremen develop their management perform- 
ance and potential; 

Programs of foreman formal participation in 
management tailored specifically to the needs of 
foremen in a given situation, taking into consider- 
ation the size of the plant as well as the age, edu- 
cation, experience, abilities, and interests of the 
foremen themselves. 


25 


INDUSTRIAL RELATIONS DIGEST 


Formal recognition of the foreman’s management 
status cannot safely be left to chance. By participat- 
ing systematically in formal programs that give them 
broad management experience, foremen gain manage- 
ment prestige among their workers, and they may ex- 
perience the psychological and social identification 
with management that is the essence of good foreman 
morale. 

Improving foreman morale is a challenge and an op- 
portunity which deserves management’s serious atten- 
tion. Otherwise, like Achilles’ heel, this one vulnerable 
spot may prove to be the downfall of many well-con- 
ceived plans, policies, and programs. 
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Determination of Appropriate 
Bargaining Unit by the NLRB: 


Principles, Rules, and Policies 


Condensed from an article by Walter L. Daykin, published 
in 27 Fordham Law Review 218-235 (1958) and printed 
with permission from Fordham Law Review. Business 
address: Fordham Law Review, 302 Broadway, New York 
7, New York. Single copy price, $1.00. 


The type of bargaining unit is of great importance 
to the establishment of stable industrial relations. De- 
cisions by the NLRB may determine how many sets of 
bargaining negotiations an employer must enter and 
how many bargaining contracts he must help admin- 
ister. An NLRB unit decision can be of great impor- 
tance in any bargaining relationship. 


Who Are Included in the Unit 

The statute requires that the Board in its adminis- 
tration of this phase of the law determine the composi- 
tion of the units or who shall be included and who 
excluded from the bargaining unit. The law establishes 
standards to be used in the performance of this func- 
tion and designates that certain employees be excluded 
from bargaining units. In addition, the Board has 
established policies of its own which exclude various 
employees from collective bargaining units. 


Determination of the Type and Scope of Appropriate 
Unit 
The law delegates to the Board the power and the 
obligation to determine the type of unit that will be 
appropriate and the scope of the unit. In the course of 
its functioning and experience in handling the prob- 
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lems in these areas this semijudicial body has devel- 
oped a group of standards. In dealing with the prob- 
lem of the appropriate bargaining units a great deal 
of emphasis has been placed upon such factors as the 
history of bargaining, group homogeneity, community 
of interest or like-mindedness existing among the 
employees, the integration of operations, the centrali- 
zation of the control of labor relations, the interchange 
of employees, the distinct functions performed by the 
employees involved and their identity as a distinct 
subdivision of the plant, the similarity of the skills, 
wages, and working conditions of employees, the eligi- 
bility of the union involved to represent the workers, 
and the desires of the employees. 

In dealing with the problem of severance of smaller 
units from larger ones the policy has been established 
that collective bargaining history does not bar the 
severance of craft groups, and that history of bargain- 
ing is not controlling if employees constitute a homo- 
geneous, or identifiable functionally coherent group. 


Certification of Separate Craft Units 

Employees are not homogeneous, or identifiable if 
their work is part of a highly integrated production op- 
eration, and consequently they do not constitute a craft 
unit appropriate for collective bargaining. Groups of 
workers have not attained craft status and cannot be 
certified if their work involves no skills of a tradi- 
tional craft, if their interests are comparable to those 
of production and maintenance employees in the plant, 
and if they serve no apprenticeship or have no special 
training. 

On the other hand, separate craft groups or units are 
appropriate even if the plant operations are highly 
integrated, or if there is no history of bargaining at 
all and some of the work of the group is routine, if 
most of the duties require skill. In fact, it is a policy 
to permit or certify craft groups for collective bar- 
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gaining purposes, with the exception of certain desig- 
nated industries, if these groups are distinct, homoge- 
neous and skilled, or if they perform distinct craft 
work, and if their interests are different from those of 
other employees. 


Single Plant Units 

An analysis of the decisions reveals that in the de- 
termination of the appropriateness of a single plant 
unit much stress is placed, either on an individual 
basis or in combination form, upon such factors as the 
independent character of the plant operations, geo- 
graphic separation of the plant, variation in produc- 
tion methods, interchange of employees, the degree of 
plant autonomy with reference to management and 
operations involved, the nature of the contract, the 
conditions of employment, and the bargaining history 
that has been developed. Separate units for plant em- 
ployees are denied if their work is closely related to the 
work of other employees and if there is a similarity of 
hours, wages, and working conditions of employees in 
the plant. 


Employer-Wide Units 

In solving this important problem the integrated na- 
ture of the employer’s place of business (or the organ- 
izational integration of operations which involve in- 
terdependence and similarity of operations, centralized 
supervision or centralized management, and central- 
ized control of personnel) and common labor policies 
are emphasized. A great deal of weight is also placed 
upon the similarity of skills and functions of employ- 
ees involved and upon the uniformity of working con- 
ditions. Such factors as the amount of interchange of 
employees between the places of business involved, the 
homogeneity or the degree of community of interest of 
the workers and the type of unit in the area among 
comparable employers are important. 
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Multi-Employer Units 

The justifications for the refusal to accept multi- 
employer units contained in the Armour Co. ruling 
summarize the Board’s point of view relative to this 
problem. In this case the existence of multi-plant con- 
tracts covering the employees of four meat-packing 
companies did not bar the establishing of single plant 
units in the industry. It was argued that no distinct 
or special community of interest existed between the 
employees in the plants, there was no interchange of 
employees, no administrative or functional grouping 
was involved, no pattern of multi-plant bargaining had 
been established in the industry and the multi-plant 
contracts failed to reveal any distinct intention on the 
part of participants that they desired to eliminate the 
original plant units. 

On the other hand, multi-employer units have been 
considered appropriate even in the absence of em- 
ployer associations or any formal organization when 
employers participate in collective bargaining through 
delegated representatives or negotiating committees 
as a group and not on an individual basis, and the re- 
sults of the bargaining are incorporated in separate 
contracts or if the employers desire to be governed by 
the joint group action rather than bargain on an indi- 
vidual basis. 


Severance of Craft or Departmental Groups 


In the interpretation of the law the conclusion has 
been reached that section 9(b)(2) of the statute limits 
the Board’s jurisdiction in determining craft severance 
only by preventing the use of earlier or prior determi- 
nations by this body. Bargaining history cannot be 
relied upon as the sole basis for refusing craft sever- 
ance, but can still be used as an important or a weight 
factor in this area. 

If a union requests severance of a group of em- 
ployees from the established unit the burden of proof 
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DETERMINATION OF APPROPRIATE BARGAINING UNIT 


is placed upon this petitioning organization. It must 
demonstrate that the group of employees meets the 
standards established by the Board. 

The request of relatively unskilled workers to be 
severed from larger bargaining units has been denied. 
Shoproom employees are not permitted to form indi- 
vidual units and be severed from the plant mainte- 
nance and production units because of the absence of 
clear-cut lines of demarcation with other workers in 
the plant. Diemakers are denied severance from plant- 
wide units unless they are skilled craftsmen or journey- 
men diemakers, especially if their interests are not 
different from those of the other employees in the 
plant. Furthermore, multi-craft groups have been re- 
fused the right to sever from the appropriate bargain- 
ing unit mainly because of the dissimilarity of skills. 

In the American Potash case, the policy was promul- 
gated that a craft group can be severed and be accept- 
able as an appropriate bargaining unit if the objective 
is to be a true craft group and if the union that desires 
to represent the craft group is one that has previously 
or traditionally been its representative. Also it is re- 
quired that the groups include all craftsmen of the 
same or similar type functioning in the plant. The 
only exception is that those in the traditional depart- 
mental units may be properly excluded. 

On occasions the Board has been liberal in the appli- 
cation of the rules established to determine craft sev- 
erance. On the other hand, the administrators have 
refused to allow severance or to certify a group of 
employees as a craft unit if it comprises only a segment 
of a craft group, or if it has not been designated as a 
true craft or if the petitioning union fails to meet the 
traditional union requirements. 


Judicial Action 


In the main, the courts have upheld the Board’s 
determination of the appropriate unit since this fune- 
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tion is within the discretion of this semi-judicial body 
and its decisions are not subject to review unless they 
are arbitrary, unreasonable or capricious, or unless 
there is clear evidence of abuse of authority. 


Conclusion 


In determining the appropriate bargaining unit, even 
where severance is involved, there is little evidence of 
any attempt to retard the development of large units. 
Efforts have been put forth to determine the problem 
in a manner as to protect the rights given to all work- 
ers covered by the law. Groups of employees who wish 
to form a separate unit or to be severed from a large 
unit must show clearly that they can be effectively 
represented if they are separated from the other em- 
ployees. In reaching its conclusion the Board has em- 
phasized self-determination or it has attempted to 
allow the workers to make their choice as to the de- 
sired bargaining unit. A survey of the most recent 
decisions reveals that the Board still considers collec- 
tive bargaining history as an important factor in its 
determination of the appropriate unit, and that it gives 
controlling effect to the community of interest existing 
among the employees. 




















Use of Contempt Power to Enforce 
Subpoenas and Orders of 


Administrative Agencies 


Condensed from a note published in 71 Harvard Law Re- 
view 1541-1555 (June 1958), and printed with permission 
from Harvard Law Review. Business address: Harvard 
Law Review Association, Gannett House, Cambridge, 
Massachusetts. Single copy price, $1.25. 


When the order or “subpoena” of an independent 
federal administrative agency is disobeyed, probably 
the most effective direct sanction commonly available 
to coerce obedience is civil contempt. Though it may 
be a crime to disobey an agency order or subpoena, the 
power to cite for contempt has never been put directly 
into the hands of a federal agency; rather the assist- 
ance of a federal court is obtained and its contempt 
power enlisted in support of the agency by “enforce- 
ment” of the subpoena or order. The procedures which 
the courts have developed to this end represent a 
compromise between an effort to preserve their posi- 
tion as independent judicial overseers of the adminis- 
trative process and a desire not to interfere unduly 
with the performance by the agencies of their statu- 
tory duties. It is the purpose of this Note to describe 
the present balance struck by the courts, to illustrate 
the limitations of this development, and to suggest 
some considerations relevant to any legislative action 
in this area. 


I. EXISTING PROCEDURE 


An agency obtains judicial effectuation of its final 
order or subpoena in two stages. When the subpoena 
or order issued by the agency has been disobeyed, 
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statutes empower the agency to apply to a court for 
assistance. The court, after hearing, may issue an 
order under its own authority either in the form re- 
quested by the agency or as modified by the court. 
Appeal will lie whether or not enforcement is granted. 
In the event of continued recalcitrance, there may be 
a second stage of court proceedings. Although appar- 
ently the court of its own motion could order the 
respondent to show cause why he should not be ad- 
judged in contempt, the normal second-stage practice 
is for the agency to petition the court to compel obedi- 
ence. If a contempt citation results, it may be ap- 
pealed. Since the issues are quite different, it is not 
surprising that the cases have developed a different 
view of the function of the court at each of the two 
stages. Similarly, a diverse treatment has evolved de- 
pendent on whether the proceeding involves an order 
or subpoena. 

Notwithstanding the developments which have 
placed a large part of the power to effectuate its own 
orders and subpoenas in the agency’s hands, the two- 
stage proceeding still affords the determined recal- 
citrant an easy opportunity for procedural delay. 
Moreover, the courts in their efforts to obviate these 
delays have occasionally abandoned their characteris- 
tic supervisory capacity and become mere “rubber 
stamps” of legality for agency action. 


II. THE POSSIBILITY OF DEVELOPMENT WITHIN 
THE PRESENT STATUTORY FRAMEWORK 


The core of the difficulty in the existing practices 
is the substantive and procedural repetition involved 
in the two-stage process. The efforts to eliminate this 
repetition without resorting to new legislation seem 
to be approaching both statutory and constitutional 
limits. 
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CONTEMPT POWER AS ENFORCEMENT AID 


A. Judicial Development 


(1) Enabling Statutes—The statutes prescribing 
the procedures to be followed by each particular agen- 
cy probably would not prevent the courts from en- 
forcing subpoenas without any consideration as to 
their validity. However, the provisions dealing with 
judicial enforcement of subpoenas are in most cases 
permissively worded. 

In the area of first-stage enforcement of agency 
orders, on the contrary, the statutes clearly require a 
full court hearing. They provide no guidance for the 
second-stage proceeding, however; at this level the 
courts have open to them the wide discretion allowed 
by the common law. 

(2) Administrative Procedure Act.—Both sections 
6(c) and 10(e) of the Administrative Procedure Act 
were apparently intended and have been held to be 
restatements of the existing law. To what extent they 
will inhibit future development toward a simplified 
procedure for effectuating agency orders and sub- 
poenas is difficult to determine. 

(3) Constitution—The major constitutional limi- 
tation on the development of more simplified proce- 
dures occurs in the first-stage proceeding: If courts 
are deprived of their discretion and become mere “au- 
tomata” it becomes difficult to find a “case or con- 
troversy” upon which to base the court’s jurisdiction. 
Although it is true that first-stage proceedings are 
not civil suits but actions of a summary nature con- 
trolled by statute, this fact does not alter the consti- 
tutional jurisdiction requirements. 

There appear to be no similar limitations on the 
second stage. The contempt is of the court and the 
jurisdiction of courts over contempts is an ancillary 
power included within the general power to decide 
cases. Once, therefore, it is decided that the court 
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could in the first instance issue its order, there is no 
doubt that it can punish disobedience. 


B. Development by the Agencies 


No statute specifically denies to federal agencies the 
power to cite directly for contempt, nor does there 
seem to be any constitutional objection to this power 
existing in an agency. 

It may be, however, that the contempt power is im- 
pliedly denied to the agencies by statute. Section 6(c) 
of the Administrative Procedure Act, which provides 
for court enforcement of agency subpoenas, is proba- 
bly intended to provide an exclusive procedure. Simi- 
larly, the statutory provisions pertinent to enlisting 
the contempt power of the court apparently allow en- 
forcement of the subpoena or order only upon applica- 
tion to the judiciary. At any rate, in light of the long 
practice of court enforcement, as well as the doubt 
under the present statutes of the validity of direct 
agency action, it is unlikely that any agency will exer- 
cise the power without express statutory authority. 


III. POSSIBILITY OF CONGRESSIONAL ACTION 


It is suggested that the best method to meet the need 
of the agencies for a quick, sure sanction, consistent 
with the rights of the respondents, is a statute giving 
the agencies the direct power to cite for contempt. 

It is suggested that the best method for expediting 
the enforcement of agency subpoenas is to eliminate 
the present judicial enforcement proceedings. Sub- 
poenas are used prior to or in the course of agency 
proceedings, and in most instances obedience does not 
involve undue hardship to the respondent. There are 
several means by which this elimination could be ef- 
fected. The devices most frequently suggested are 
that the court’s enforcement issue automatically upon 
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the agency’s request or that the agency be given the 
power to enforce its own subpoenas. The latter would 
be preferable since it avoids both jurisdictional prob- 
lems and the inappropriateness of placing the court in 
a subordinate position. The best method, however, 
would be to allow the agency to conduct both stages, 
with a court review of the contempt citation. 











Following Through on Morale Studies 


Condensed from an article by G. M. Worbois, published 
in 11 Personnel Psychology No. 1, pp. 89-94 (Spring 
1958), and printed with permission from Personnel Psy- 
chology. Business address: Personnel Psychology, Inc., 
P. O. Box 6965, College Station, Durham, N. C. Single 
copy price, $2.50. 


I have chosen to consider “follow-through” as the 
application of the results of a study—or “what is done 
about it” after we have the findings. I would further 
like to confine my remarks to attitude surveys, which 
have been widely used in industry. However, the prob- 
lems of utilizing these kinds of data to influence mo- 
rale have not always been clearly recognized. 

As surveys become broader, more general, and neces- 
sarily more formal, “follow-through” becomes more 
difficult. For one thing, employees may not feel deep- 
ly involved. 

Management, looking at survey results, may conclude 
that such things as the insurance plan are the real 
causes of irritation. They may be. They may be, 
however, only something for the employees’ free-float- 
ing anxieties to attach to. And the Company may 
spend real money on changes, only to find that the 
anxiety has now attached itself to something else. 

Information may not be what is wanted. The needs 
of the group may be affective rather than cognitive. 
And, in the follow-up, employees may be less concerned 
with what is done with the results than with the su- 
pervisor’s reaction toward them. It might even be that 
the people don’t really want the annoyance removed. 
It provides a convenient excuse for their attitudes. 
They may want a better work situation, but unless it 
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FOLLOWING THROUGH ON MORALE STUDIES 


improves a good deal they want something innocuous 
on which to verbalize. 

What the information is may not be as important as 
the employees’ perception of how it is handled. This 
raises a double-barreled question of: (A) What are 
the expectations of the employees and (B) How can 
the perceptions of the employees be changed in the 
“follow-through” of survey results? 

We have a responsibility to set the expectations of 
employees before we conduct a survey. If we explain 
only what the survey is and how it will be conducted, 
we leave them open to expect almost anything. Among 
other things, they probably will expect improvements 
in their personal relations with their supervisors. 

To be even relatively certain of obtaining improved 
supervisory relationships is a big order. The supervi- 
sor may need to gain insight into his own personality 
structure; he may have to modify some fairly basic 
values he has held for most of his life; he may need 
emotional support to accept modifications in his be- 
havior, ete. 

Let us say that the employees have freely expressed 
their resentments, that they have been tabulated, sum- 
marized and made available to the foreman, and that 
the occasion is available for him to discuss the results 
with the employees. 

I question whether this foreman can accept these 
results as a basis for changing his “modus operandi” 
and the attitudes he has acquired since childhood—at 
least without considerable support. He may be able 
to accept objective things like a screen door or an in- 
surance plan. But the real thing the employees want 
changed is their personal relationships with the su- 
pervisor. This is almost like saying that they want 
him to be a different kind of person. 

Another alternative is to let employees know ahead 
of time what to expect from the survey. As part of 
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the preliminary research, we might derive estimates of 
how much and what kinds of changes are likely. Along 
with this goes the responsibility of seeing to it that 
these anticipated changes are understood by the par- 
ticipants, and that adequate provisions are made for 
the changes to occur. 

In conducting an attitude survey, we are intruding 
into the personal feelings and values of people. We 
have been careful to protect them in holding individual 
comments in confidence. We should be equally careful 
to see that their expectations are in line with practical 
limitations. 























Current Trends in Fringe Benefits 


Condensed from an article by Matthew F. Blake, pub- 
lished in the Journal of Accountancy, pp. 33-40 (Septem- 
ber 1958), and printed with permission from the Journal 
of Accountancy. Business address: American Institute of 
Accountants, 270 Madison Avenue, New York 16, New 
York. Single copy price, 75 cents. 


Up to the present it has not been possible to gauge 
the impact of business recession and its aftermath on 
fringe benefit patterns. A period of narrower profit 
margins should provide a testing ground of the rela- 
tive permanence of such benefits in our business pic- 
ture. If they are primarily tax stimulated, the funda- 
mental reasons for growth still exist. 


Life Insurance 

Premiums paid by an employer on group life insur- 
ance for its employees are deductible by the employer 
and nontaxable to the employees. The proceeds are 
nontaxable to the recipient. Group life insurance is a 
form of benefit with a relatively low cost to the em- 
ployer which is richly endowed with tax advantages to 
the employees. 

Life insurance for pensioners presents some vexing 
problems. One approach is to build a paid-up policy 
through a cumulative process over a period of years. 
Another approach would be a contributory plan in 
which the employee would finance the investment ele- 
ment and the employer would pay for the term insur- 
ance coverage. 


Compensation Contract 


- Split premium (dollar) insurance was virtually un- 
known until the issuance of Rev. Rul. 55-713, 1955-2 
CB 23. 
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Many employers who can afford to make interest- 
free loans to their employees on a fully secured basis 
are willing to participate in a split premium plan. 

One obstacle to the widespread use of split premium 
insurance is that the cost of current protection is high 
in the early years of the policy. 


Medical Insurance 


The employer’s share of premium payments for Blue 
Cross, Blue Shield, and similar type plans is deductible 
as ordinary and necessary business expenses and is 
nontaxable to the beneficiaries of the plan. Benefits 
collected are nontaxable to the employee whether the 
coverage is limited to him or also covers spouse and 
children. Like group insurance this is a highly attrac- 
tive form of fringe benefit to the employee, but unlike 
group life it is adaptable to a few persons or even to 
one person. 


Pension and Profit-Sharing Plans 

If a pension plan meets the requirements for qualifi- 
cation set forth in the Internal Revenue Code, the em- 
ployer’s contributions in respect of current service cost 
are deductible currently, and for past service, are de- 
ductible over a minimum period of ten years. For a 
profit-sharing plan, there is a ceiling of 15 per cent of 
the compensation of those covered by the plan. Where 
both a pension and a profit-sharing plan are in effect 
in the same company the maximum deduction (includ- 
ing past service cost) for each year is 25 per cent of 
compensation. 

Inasmuch as the employer receives a current deduc- 
tion and the corpus accumulates tax free, retirement 
benefits via the qualified plan route very likely will 
exceed the benefits made available through a nonqual- 
ified plan or by the individual through his own sav- 
ings. 
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CURRENT TRENDS IN FRINGE BENEFITS 


Taxation of Benefits 
Applicable tax sections of the Code are intricate and 
the employee customarily looks to the employer for 
help in reporting his retirement income. An outline of 
the taxation of benefits to the employee is included. 


Profit Sharing vs. Pension Plans 


Although seemingly more attractive in times of busi- 
ness recession, profit-sharing plans are substantially 
inferior to pension plans in providing for retirement. 
Under profit sharing: (1) It is not possible to schedule 
benefits in advance; (2) the inclusion of past service 
costs is discouraged by the Internal Revenue Service; 
and (3) where discrimination is likely to result from 
forfeiture under a profit-sharing plan the Service re- 
quires fairly rapid vesting, and this adds to the cost. 

In the current regulations, the government relaxed 
the requirement that there be a predetermined formula 
for contributions under profit-sharing plans. This 
would seem to add attractiveness to such plans because 
it permits the employer to have an increased degree of 
flexibility in accommodating its affairs to the business 
cycle. However, the government is watching for abuses 
and will disqualify any plan which threatens to dis- 
criminate in favor of owners and officers by reason of 
lacking a predetermined formula. 


Variable Annual Contributions 


The currently popular deposit administration and 
self-administered pension plans may be so set up that 
the amount of the yearly contribution in respect of 
current service is discretionary within an allowable 
dollar range rather than confined to a set figure. This 
dollar range is developed yearly by the actuary in the 
form of the upper and lower limits applicable to that 
year’s contributions. One possible advantage of the 
ability to vary contributions from year to year is that 
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larger-than-average deductions may be taken in high 
tax rate years. 

It would be unwise to attempt to generalize about 
the advantages of one type of funding over another 
because every plan should be custom tailored to the 
particular needs of the employer and its personnel. 

Careful study should be given to such features as 
life insurance, termination allowances, disability, and 
early retirement to cope with the problems presented. 


Investment Options 


In those cases where the employee’s contributions 
are placed in his company’s securities, the investment 
is treated for tax purposes as though made directly by 
the employee; that is, no gain or loss is recognized on 
withdrawal of the securities from the plan. With re- 
spect to employer’s (including parent or subsidiary) 
securities purchased with the company’s contributions, 
which are distributed in kind, the market value of the 
securities is taxed as ordinary income to the employee, 
unless the entire interest is taken out in one year and 
is coupled with termination of employment. In the 
latter event, any appreciation is excluded from income 
until the securities are sold, at which time long-term 
capital gain treatment applies. 


Supplementary Unemployment Benefits 

The employer with a profit-sharing plan permitting 
distributions, or even loans, on the occasion of a layoff 
may be in a strong position in collective bargaining 
concerning SUB plans. 


Stock Options 

Two major problems confront the option holder. 
One is the income tax and the other is the matter of 
financing the purchase. If the option arrangement 
conforms in all essential respects with the rules laid 
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CURRENT TRENDS IN FRINGE BENEFITS 


down by Congress for restricted stock options, there 
are no tax problems until the option is exercised and 
the stock is about to be sold. Provided that sale of the 
option stock does not occur within two years from the 
date the option was granted or within six months after 
the option was exercised, and assuming that the option 
price was 95 per cent or more of market value at the 
time the option was granted, any profit on that sale 
will be long-term capital gain; if the value was be- 
tween 85 and 95 per cent of the market value, an ordi- 
nary income element may be present. 

The minimum option price of 85 per cent or more of 
the market value on the day the option is issued will 
be beyond the means of many optionees. That is true 
even though the option price proves to be a genuine 
bargain at the date of exercise. Often it becomes nec- 
essary to sell a substantial part of the option stock 
right after the six-month holding period expires, thus 
tending to thwart the usual purpose of the plan, which 
is to give the optionee an equity interest in the busi- 
ness. 

Companies which have restricted stock options out- 
standing should be alert to the possibilities of obtain- 
ing a deduction in respect of disqualifying dispositions. 
When an employee sells his option shares either within 
two years after the option was granted or earlier than 
six months after exercise, a deduction accrues to the 
employer measured by the difference between the op- 
tion price and the market value of the stock on the 
date on which the option was exercised. 





Judicial Settlement of 
Internal Union Disputes 


Condensed from an article by Clyde W. Summers, pub- 
lished in 7 Buffalo Law Review 405-425 (Spring 1958), 
and printed with permission from Buffalo Law Review. 
Business address: University of Buffalo Law School, 77 
West Eagle Street, Buffalo 2, New York. Single copy 
price, $1.50. 


The most perplexing problem confronting the courts 
in deciding cases involving internal union affairs is 
what standards should be applied in resolving these 
disputes. 

The purpose here is not to advocate or prescribe 
particular standards, but only to seek to discover 
what kinds of standards are in fact being supplied. 
Inquiry has been limited to reported cases decided by 
New York courts, for cases in a single jurisdiction 
make a more fruitful and workable sample for form- 
ing a hypothesis as to judicial behavior. 


The Inevitability of Intervention 


Echoing through the cases is the litany of reluctance 
to intervene in internal union disputes. There is no 
need here to examine its wisdom, its logic, or its ques- 
tionable ancestry in the law of voluntary associations. 
The reality of the desire makes it relevant. 

The courts, in spite of their reluctance, cannot es- 
cape involvement. The right of (dissident minority 
members) to attend meetings and vote on union poli- 
cies must be settled by the courts or fought out with 
fists and clubs at the union hall. The right to office 
after a contested election must be decided by law or by 
naked force; and the rights of a seceding local union 
to its treasury must be adjudicated or the funds will 
go to those who succeed in seizing and hiding them. 
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INTERNAL UNION DISPUTES 


Protection against arbitrary exercise of power in- 
evitably requires the courts to inquire into the merits 
of the dispute, upset decisions of union officers, and 
actively compel corrective action. 

Judicial intervention is not substantially reduced 
by incantations that the courts will not act until all 
appeals are exhausted. Exhaustion is not required 
where further appeals would be futile, involve exces- 
sive delay, or impose unreasonable hardship. To these 
exceptions the courts have added the all-embracing 
excuse that the proceedings were “void” for lack of 
“jurisdiction” because of procedural or substantive 
defects—in short, in all cases where the union has 
acted wrongfully! More than 200 New York cases in- 
volving judicial intervention in union affairs have 
been reported. The courts have, for good reasons or 
for bad, proven themselves unable to remain aloof, 
but have felt compelled to intercede. 

The extent and frequency of judicial intervention 
grow out of the need to protect against the arbitrary 
exercise of power. This, in turn, requires some en- 
forcible standard against which procedures and deci- 
sions can be measured to insure that such disputes 
will be settled by established rules and not by un- 
bounded judicial discretion. 


The Union Constitution as a Standard 

In their search for a standard, the courts have turned 
to the union constitution, rationalizing its use by de- 
nominating it “a contract which defines the privileges 
secured and the duties assumed by those who have 
become members.” Its provisions become the binding 
law, defining the web of rights and powers within the 
union structure, prescribing protective procedures, 
and circumscribing the authority of the officers. 

The standard at first blush has an appealing guise 
of simplicity and judicial detachment. Such simplicity, 
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however, is largely illusory. Union constitutions are 
seldom tightly integrated and precisely worded docu- 
ments, but are a patchwork of provisions with a med- 
ley of details and vague generalities. The courts, in 
applying the standard must fill gaps, resolve ambigui- 
ties, and read content into meaningless clauses. 

The constitution is not only an incomplete standard, 
but its guide lines are loose and insecure, for the courts 
are confined only ‘within the extremes of restrictive 
reading of the bare words and expansive implying of 
unwritten provisions. 

Uncertainty and flexibility exist even when the con- 
stitution is admittedly clear, for the courts may strict- 
ly enforce its terms or require only substantial per- 
formance. In discipline proceedings, minor deviations 
from the constitution may be condemned as fatal de- 
fects or condoned as mere irregularities. Elections 
may be voided for failure to follow strictly the consti- 
tutional procedures, or confirmed on the grounds of 
substantial compliance. Even substantial defects may 
be found to be waived by appearing for a disciplinary 
hearing or by failure to object vigorously enough prior 
to the election. 

Judicial rewriting of the constitution may extend 
beyond “interpreting” to boldly excising certain pro- 
visions and frankly replacing them with court-tailored 
standards. Procedural provisions allowing summary 
expulsion of members for serious offenses have been 
declared “contrary to natural justice” and require- 
ments of notice and hearing written into the constitu- 
tion by the courts. Not the union by its constitution, 
but the court by its opinion prescribes these minimum 
procedural protections. The constitution as a standard 
is rewritten in the court’s own image. 

The union constitution has proven to be a wholly 
inadequate standard for the courts in settling union 
disputes. At best, it fixes loose limits within which the 
courts can choose solutions, but even those limits are 
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elastic and ill-defined. The adding of implied obliga- 
tions and the subtracting of clauses against public 
policy reveal the boldness with which the courts have 
departed from the constitution as a standard to create 
standards of their own. 


Judge-Made Standards 

The most openly expressed judicial standard is pro- 
tection of procedural due process. The precise content 
of this standard is not important here. The significant 
point is that the courts apply not personal whimsy but 
are guided by traditional norms of fairness evolved to 
govern judicial, administrative and even private pro- 
ceedings. 

The second broad judicial standard which emerges 
rather clearly from the cases is the protection of the 
democratic process within the union. This second ju- 
dicial standard has not been precisely defined. The 
right to debate union policies, to criticize union of- 
ficers, and to organize for the purpose of changing 
policies or officers—these rights are protected. Their 
limits, however, have not been clearly drawn. Although 
the standard is not exact or self-defining, it provides a 
guide for the judge. His reference points are those 
rights which are commonly considered essential to a 
democratically controlled government. His task here 
bears likeness to his protection of those rights against 
legislative or administrative encroachments. 

The third judicial standard, which lies largely sub- 
merged in the cases but occasionally appears in clear 
view, is the personal virtuousness of the parties. Hon- 
esty is rewarded and corruption chastised. That ad- 
judication of a man’s legal rights in a particular case 
should depend on his general honesty or political be- 
liefs violates elementary principles in our system of 
justice. It empowers the judge to decide cases not 
according to general legal rules but according to his 
personal estimate of the relative virtues of the particu- 
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lar parties, often based on judicial notice of stories in 
the daily press. 

There are other judge-made standards of more lim- 
ited impact and there may be some too deeply sub- 
merged to discover. The courts have enforced a stand- 
ard of financial accountability on union officers, but 
its scope is surprisingly uncertain. The courts may in 
fact be protecting local autonomy, but the pattern is 
far from clear. 


Conclusions 

The law must intervene in union disputes. The al- 
ternative is either to abdicate to brute force or to rati- 
fy the exercise of arbitrary power. The question is 
not whether the law should intervene but what stand- 
ards it should apply in replacing arbitrariness with 
established rules. 

Valid (judicial) standards might be made more ar- 
ticulate through three separate avenues. First, the 
courts might overcome their neurotic fear of involve- 
ment, by gaining insight as to their past behavior, and 
accepting their inescapable but limited role. Second, 
the unions might themselves make these standards 
explicit by removing from their constitutions the 
multitude of clauses which deny basic rights and re- 
placing them with clauses which affirm and protect 
those rights. Finally, these standards could be made 
articulate by legislation which explicitly stated the 
appropriate basic standards now in fact enforced by 
the courts. This would not increase legal control of 
unions, but would rather tend to confine it within 
consciously defined channels. The alternative is to 
perpetuate vagrant judicial intervention which is 
neither limited nor responsible. 
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Motivational Aspects of 
Industrial Morale 


Condensed from an article by Ross Stagner of Wayne 
University, published in 11 Personnel Psychology No. 1, 
pp. 64-70 (Spring 1958), and printed with permission from 
Personnel Psychology. Business address: Personnel Psy- 
chology, Inc., P. O. Box 6965, College Station, Durham, 
N. C. Single copy price, $2.50. 


Morale, I think, must always be defined in terms of 
an individual-group relationship; it is an index of the 
extent to which the individual perceives a probability 
of satisfying his own motives through co-operation 
with the group. Obviously, then, there is no such 
phenomenon as morale in general; the state of an in- 
dividual’s morale must be gauged relative to some 
specific group, such as his company, his informal work 
group, or his union. 

If the individual does not perceive himself as a mem- 
ber of a group, the term “morale” simply is not rele- 
vant. Of course, he may be objectively a member of 
a group, as when he is an employee of a company; and 
so from an external point of view, we may speak of 
his morale as a part of the employing organization. 
In this case, if he is acting in a purely individualistic 
fashion, we must conclude that his morale is low. 
Nevertheless, his productivity may be high. 

High morale exists when the individual perceives 
himself as a member of a group, and perceives a high 
probability of achieving both individual and group 
goals through a course of action. He consciously seeks 
to achieve the goals of the group because these are im- 
portant to him—they have become individual goals— 
or because they provide a pathway to his own per- 
sonal goals which are not related to the group. 
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An extended treatment of individual goals would be 
out of place here. Let me say only that I consider the 
lists of common motives so widely used to be both 
inaccurate and misleading. Motivation is properly a 
state of energy-mobilization oriented toward some per- 
ceived or imagined goal-object or goal-situation. Thus 
an individual may have an infinity of motives, and his 
motives are constantly subject to change as the in- 
cidence of deprivation and satiation make some goals 
more or less attractive. 

The differences between individuals, and especially 
between classes of individuals, e. g., executives, work- 
ers, and union officials, arise from other than internal 
motivational tensions. One major determinant is the 
perceived probability of success. Executives have a 
history of successful achievement, which makes them 
willing to take chances, since they are optimistic as to 
the outcome. Workers more often perceive their prob- 
abilities of success as low when they take a chance; 
hence we say they are “security-oriented.” 

A second consideration which is important with 
reference to the concept of individual goals is that 
these goals are often group-determined. The worker is 
influenced by informal work groups, by his family 
group, and by the union. The union leader is influ- 
enced by his members and by other union executives. 
Hence the difference between individual and group- 
goals may seem to get blurred even before we have 
started using the two terms. The individual seeks the 
goal for purely personal satisfaction; he has merely 
accepted the group definition of what is good for him. 

A further clarification of the relationship I want to 
emphasize may be achieved by a more precise analysis 
of the concept of group-goal. Obviously, I will main- 
tain that only individuals mobilize energy on behalf 
of goals. However, we know that groups seem to have 
goals and seem to work (more or less vigorously) to 
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MOTIVATIONAL ASPECTS OF INDUSTRIAL MORALE 


attain them. I suggest that the resolution of this para- 
dox derives from perception. 

I am proposing, essentially, that a decision at the 
top does not establish a group-goal unless the mem- 
bers accept it. The goal chosen by the leader becomes 
a group-goal when the members perceive it as the 
goal of their group and perceive the group as making 
efforts to attain it. 

Morale, as I see it, derives from the person’s percep- 
tion of himself as a component of this group-unit, and 
perception of his goals as being identical to or con- 
tiguous with the group-goals as defined. Some of the 
principal possibilities are: 

1. The achievement of the group-goal and the in- 
dividual goal is a single process. Morale is at a maxi- 
mum when the group-goal and the individual goal are 
seen as identical. 

2. The two goals are closely associated. 

3. The attainment of the group-goal is a necessary 
precondition of the individual goal. 

4. Group and individual goals are perceived as 
separable and as attainable independently. 

Obviously, each of these examples is oversimplified, 
since there may be several individual goals and even 
varying group-goals involved; especially, the person 
may be a member of overlapping groups and hence 
subject to conflicting group-goals. 

Let me consider for just a moment the question of 
how this analysis relates to studies of job satisfaction. 
Instead of speaking of a single personal goal, we 
should more accurately conceive of the individual as 
seeking numerous rewards in the industrial situation. 
The situation may be one in which some of these goals 
are barred from achievement by company policy or by 
the nature of the situation. Job satisfaction in such 
cases will be determined by the relative importance 
as perceived by the employee of the satisfactions 
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achieved and those not achieved or perceived as un- 
attainable. If his over-all evaluation is negative, we 
can predict that his morale in relation to the Company 
will suffer; that is, he cannot attain an acceptable level 
of individual goal achievement while co-operating with 
the Company. However, this may or may not raise his 
morale as a member of the union. Our dual allegiance 
studies indicate that, on the average, those workers 
who are hostile to the Company are also dissatisfied 
with the union. 

The task of the person who wishes to raise morale 
within an organization, therefore, is to create situa- 
tions in which group and individual goals coincide to 
the maximum extent possible. Work and social role 
assignments which separate these two are asking for 
trouble. 

The union leader, who knows he is dealing with a 
political institution and recognizes the importance of 
getting “a little something for everybody” in a settle- 
ment has, by and large, done a better job of morale en- 
gineering than the corporation executives. The unions 
have been fairly ingenious in devising ways by which 
individuals obtain feelings of satisfaction of a personal 
nature through group action. Management, by and 
large, has neglected this approach. As far as I can 
see, this is not a necessary consequence of any psycho- 
logical law. I do think, however, that it represents 
the major challenge to managerial skill and wisdom 
at the present time. 
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Wage Priority of Fringe Benefits 
Under Section 64a(2) of the 
Bankruptcy Act 


Condensed from a note published in 52 Northwestern 
University Law Review 681 (November-December 1957) 
and printed with permission from Northwestern Univer- 
sity Law Review. Business address: Northwestern Uni- 
versity School of Law, 357 East Chicago Avenue, Chicago 
11, Illinois. Single copy price, $1.50. 


Under section 64a(2) of the Bankruptcy Act, wages 
which are earned within three months prior to bank- 
ruptey and due to workmen, not to exceed $600, are 
entitled to priority immediately after that of adminis- 
tration expense. Since “fringe benefits,” as used to 
mean any wage cost other than the straight-time wage, 
account for approximately one-fifth of all payroll cost, 
it is important to determine which are entitled to wage 
priority. In order to make such a determination, it is 
helpful to analyse the phrases within section 64a(2) 
which have led to dispute, namely, “wages,” “earned 
within three months,” and “due to workmen.” 


Which Fringe Benefits Are “Wages” 


Fringe benefits which provide employee services 
and facilities are not wages because the employer does 
not intend cash payments at any time. Secondly, pay- 
ment to the employee for time not worked constitutes 
wages. Within this classification, priority has been 
granted to vacation pay, severance pay, and back pay, 
and apparently will be granted to portal-to-portal pay. 
The status of the third classification—payments by the 
employer to a separate entity for the direct or indirect 
benefit of the employee, with or without employee con- 
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tribution—is still in doubt. The bulk of the contro- 
versy within this third classification concerns unpaid 
employer contributions to union administered health 
and welfare funds. 

Recognition of welfare fund contributions as wages 
seems appropriate. Although payment is not made to 
' the employee, it is intended eventually as a direct 
benefit to him. By means of welfare fund contributions 
the employer is paying an earned wage for past serv- 
ices rendered and is attempting to insure future service 
of high quality and extended duration. 


Which Fringe Benefits Are “Earned Within Three 
Months” 


In general the three months’ limitation can be ap- 
plied to fringe benefits as easily as to straight time 
wages. But in applying section 64a(2) to vacation pay, 
the courts have experienced difficulty interpreting the 
meaning of wages “earned within three months” be- 
cause of the unusual nature of the vacation wage con- 
tract. 

In the situation where bankruptcy intervenes within 
three months after the completion of the vacation year, 
one-fourth of the annual vacation wage was held en- 
titled to priority. 

When employment is terminated by bankruptcy be- 
fore completion of the vacation year, no priority, nor 
even a general claim, should be granted, because 
nothing has been earned under an entire yearly con- 
tract. When the agreement is clearly a yearly contract, 
it would not seem proper for a court to call it divisible 
for the purpose of granting some priority, thereby 
making a different contract for the parties under the 
guise of construction. 

If the employee has not taken his vacation within 
the three-month period following the close of the vaca- 
tion year he is considered by all courts to have lost his 
wage priority. 
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WAGE PRIORITY OF FRINGE BENEFITS 


In order to grant priority to earned vacation pay 
which by chance does not meet the three-month re- 
quirement of section 64a(2) it will be necessary to 
modify this time limit, either by legislative or judicial 
action. Priority should be allowed to extend to the 
date of the last completed contract period regardless 
of the amount of time that has elapsed between the 
vesting date of this paid vacation and the bankruptcy, 
Premium would thus be placed upon the purpose of the 
priority rather than upon the freak result reached 
when a three-month limitation is applied to an unusual 
yearly contract. 


Which Fringe Benefits Are “Due to Workmen” 


The courts should give little or no meaning to the 
words “due to.” When including these words, which 
have been retained in each subsequent act, in the orig- 
inal wage priority in 1841, the draftsmen did not con- 
ceive of any wage earned by a workman which was not 
immediately due, like vacation pay, or which was not 
due to him directly, like welfare fund contributions. 

Just as an overemphasis upon the words “due to” 
might aid the workmen in the vacation field, with 
respect to welfare funds it has resulted in a denial of 
priority, again apparently beyond any meaning Con- 
gress intended for these words. It seems logical to 
grant priority on an equitable assignment theory to 
moneys which it is generally agreed the employee, but 
for his contract requesting payment to the welfare 
fund, would have negotiated in direct wages. 

Because each employment situation and collective 
bargaining agreement presents different facts, it seems 
proper to grant priority to unpaid employer welfare 
fund contributions unless it can be shown that no bene- 
fit whatsoever inures to the discharged employee. 
Although such a rule might be difficult to administer, 
it is better than one which arbitrarily withholds pri- 
ority in every case. 
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Conclusion 


Section 64a(2) was drafted before fringe benefits 
became an integral part of the wage structure, and 
therefore is in need of legislative modification. Until 
such revision, the courts should apply the priority pro- 
visions to these modern forms of remuneration in a 
manner which will effectuate the purpose of the priori- 
ty—to assist the jobless workman. 
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Employers, Employees and 


Inventions 


Condensed from an article by Arthur N. Bishop, Jr., pub- 
lished in 31 Southern California Law Review 38 (Decem- 
ber 1957), and printed with permission from the author 
and Southern California Law Review. Business address: 
School of Law, University of Southern California, Univer- 
sity Park, Los Angeles 7, California. Single copy price, 
$1.50. 


I. INTRODUCTION 


Many cost-saving and profit-increasing ideas do 
come from the fertile brains of employees. In their 
company, however, come the varied legal problems 
with which this paper in concerned. Absent an agree- 
ment, whose property is the invention? If the prop- 
erty of the employer, what rights, if any, does the 
employee have? If the property of the employee, does 
the employer have any legally protected rights to the 
inventions? What should be the scope of an agreement 
to assign any inventions? How can employees be en- 
couraged not only to “invent,” but to disclose the prod- 
uct of their efforts to the employer? 


II. NO EXPRESS AGREEMENT TO ASSIGN—PROPERTY 
OF EMPLOYEE 


A general employee, that is, one not hired to invent, 
has the exclusive property to his own invention. The 
reason for the rule is the patent statute itself, vesting 
exclusive title to an invention in the inventor. As 
construed by the courts in a long line of cases, the 
employee-inventor under a general contract of em- 
ployment had title to the invention even though it may 
have been his duty to use his skill and inventive ability 
to further his employer’s business by devising im- 
provements in methods thereof. 
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This exclusive right is not extinguished by the fact 
that the employee is hired as an expert, but not to 
invent, and uses company time and materials. 

Supervisors neither specifically employed as inven- 
tors nor bound by patent assignment contracts stand 
in the same shoes as lesser general employees, as re- 
gards title to their inventions. This doctrine has been 
qualified somewhat in the case of company executives 
occupying positions of trust, but is still a firm rule 
of law. 

The rule is generally applied in like manner to com- 
pany officials, although on special facts the courts 
have held that the breach of a fiduciary duty by the 
official vests equitable title to the invention in the 
employer. 

However, when either (1) such special facts are not 
shown, (2) there is no express agreement to assign, 
or (3) the employee has not been specifically hired to 
invent, the mere fact that the employee-patentee is an 
official of the company manufacturing or using the 
type of product which he improves does not vest title 
to the invention in the company without further ado. 
This has been held to apply in the cases of company 
presidents, general managers, vice-presidents and 
secretary-treasurers. 

An employer’s persistent denial during years of liti- 
gation that the employee invented the process during 
his employment estops such employer from thereafter 
asserting beneficial ownership. 


Ill. NO EXPRESS AGREEMENT TO ASSIGN— 
EMPLOYER’S SHOP RIGHTS 


Where, though the employee owns full title to his 
invention, his employer has a right to use it without 
charge, we encounter the interesting and ancient doc- 
trine known as “shop right.” It consists of nothing 
more than a license implied from the facts, and is a 
common-law doctrine, for no specific statute confers 
such rights. 
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The shop right has been allowed, whether the em- 
ployee was hired to invent or not, when he uses com- 
pany time, materials and labor assistance in perfecting 
the invention, though an absolute combination of all 
three factors is unnecessary. The use of company time 
and materials seems to be enough, and it is probable 
that the use of company time alone would suffice. The 
shop right is created almost automatically when the 
employee is hired to invent and uses company time, 
materials and labor to perfect his invention. The shop 
right also attaches by the employee’s mere acquies- 
cence in letting the employer manufacture the device 
with the intention of using it. 

No royalties attach for company use under a shop 
right. A written license to use an invention does not 
imply a contract to use it only while the inventor re- 
mains in the employ of the licensee-employer who has 
paid for the patenting of the invention. 

As to whether a shop right carries with it an implied 
assignment of the invention to the employer, there is 
an apparent split of authority. While the earlier cases 
held there to be no assignment, the more recent cases 
indicate to the contrary. No hard, fast rule can be 
laid down without careful qualification, for in the 
earlier cases the employees had not been specifically 
employed to invent, and in all three later ones they 
were. Thus, fusing the surface conflict, it seems to be 
a fairly safe assumption that the employer’s shop right 
ripens into an implied assignment of title only where 
the employee has been hired to invent at the outset 
of his employment, or has been transferred into in- 
ventive work with an express understanding that such 
is the case. The simplest way out is, obviously, a writ- 
ten contract. 

Although an employer’s shop right is not assignable, 
it will pass to another company when there is a com- 
plete corporate succession. And a third party, in an 
infringement action by the inventor, cannot success- 
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fully assert the equities existing in favor of the em- 
ployer as a defense. 

When a shop right exists, no action for infringement 
can be maintained against the possessor thereof by 
either the employee-inventor, or by the assignee of 
the patent. 

When does the employer have no shop right in the 
inventions of his employees? There are four possible 
situations: (1) where the employee is not hired to 
invent, does all the preliminary work on the invention 
at home, and repeatedly refuses to assign it to the 
employer or give it to him as a “suggestion”; (2) 
where the employer has previously denied that the 
employee is the inventor; (3) where an invention made 
prior to employment is incorporated in an invention 
made during employment; and (4) where the employer 
asserts no rights under an assignment agreement and 
rejects the invention as impractical. 

It should be noted that where the owner of a patent 
and his employer have contracted on a royalty basis 
for assignment of the patent to the company, the ques- 
tion of shop right is excluded. 


IV. NO EXPRESS AGREEMENT TO ASSIGN—PROPERTY 
OF EMPLOYER 


The employer, though he may have a shop right, is 
not completely lacking in property rights to his em- 
ployee’s inventions. Before an employee can gain title 
to an invention when his employer endowed him with 
the basic knowledge and merely designated him to 
“iron out” the details, he must show by clear proof 
that the invention was really his and that it was not 
made pursuant to the instructions and guidance of 
his employer. 

If an employee perfects an invention as a result of 
his job, it is his, presuming he was not hired to invent 
and that he has not executed or agreed to a contract 
to assign his inventions to the company. Suppose, 
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however, that the employee was expressly hired to 
invent. An imposing array of authority says that his 
inventions belong to his employer. 

It follows that, even though an employee was not 
originally hired to invent and he has been subse- 
quently transferred into his employer’s research de- 
partment, his inventions after the transfer belong to 
the company, not to him, and it has been so held. 

When an employee is purposely engaged to invent, 
the employer can compel assignment of his inventions, 
even where there is no prior, specific agreement to 
assign. There are qualifications, however. The em- 
ployer’s claim extends only as long as the employment 
continues, the burden of proof is upon him to show 
that the employee was in fact hired to invent, and he 
cannot assign the right so gained, without impending 
difficulties. 

Caution should constitute the guidepost before the 
practitioner, corporation or employee tries to decide 
whether past assignments of inventions furnish an 
index to mandatory future assignments, absent ex- 
press agreement to do so. 


V. EXPRESS AGREEMENTS TO ASSIGN 


As is true of all simple contracts, the consideration 
must be adequate, since the courts are reluctant to 
imply an assignment. Thus, an employee may recover 
from the employer when the latter has failed to per- 
form a promise to pay such employee the reasonable 
value of his inventions which are turned over to the 
company. Customarily, however, mere employment 
or continued employment is sufficient consideration 
per se. 

The courts have construed employee patent assign- 
ment agreements broadly. Thus, intracompany trans- 
fers of the employee have no effect on the agreement. 

Agreements to assign patents are retroactive to the 
employment date when executed subsequently. Such 
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agreements cover secret inventions of the employee 
on his own time when they relate to the nature of the 
employer’s business, and inventions conceived during 
employment but patented afterward. 

A patent assignment agreement is not unconscion- 
able. To put it another way, it is not inherently unfair 
to the employee, even though no royalties are granted 
to him and whether the company actually uses the 
invention or not. 

If the contract is not unconscionable, then neither is 
it unreasonable, nor does it lack consideration, nor is 
it against public policy. Employee patent assignment 
agreements have long been held to be subject to spe- 
cific performance. 

The agreement will be enforced even though the 
patent is procured after the employment has ter- 
minated, if the invention occurred during employment. 
So, too, it is upheld particularly where the employee 
was hired to invent and has assigned inventions re- 
peatedly in the past. The title which the company gets 
by an assignment agreement is absolute. And the 
agreement can be enforced by trustees or receivers 
when the company has become insolvent, since the 
employee had received benefits under the contract. 

There are limitations, however. An agreement 
which is limitless in extent of time and scope of sub- 
ject matter of inventions is contrary to public policy 
and will not be enforced. An assignment agreement 
must be specific and unambiguous. 

Another limit is that of mutuality. If it is lacking, 
specific performance will be denied. A corollary of 
this limitation is that a written contract which has, by 
its own terms, expired, is not revived because of the 
fact that it has been so treated by the person against 
whom enforcement is sought. Nor do his oral state- 
ments that he was bound by it breathe life into it 
again. 

Still another limitation is that the inventions which 
constitute the subject matter of the patent assignment 
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agreement must pertain to products or devices in the 
line of the employer’s business. 

Another obvious limitation on the patent assignment 
agreement is that it does not extend to inventions 
made by the employee prior to his employment, and 
such has been positively held. Hence, the agreement 
will be construed strictly against the employer. Ac- 
cordingly, if enforcement by specific performance will 
be attended with great hardships or manifest injustice 
to the defendant, equity will not lend its aid. 

The limitations are not all on one side, however. 
Thus, when an employee submits drawings of a pro- 
posed invention to a superior and they are returned 
with criticisms, this does not constitute a rejection 
which would estop the employer from obtaining as- 
signment of the patent under a patent assignment 
agreement. There is, however, a limitation upon this 
limitation. When there is a definite rejection, not only 
is the employer unable to force an assignment, but he 
is deprived of his shop right as well. 

Another deterrent to the employee is that where no 
fraud is practiced on him and he assigns because of 
general company policy rather than specific contract, 
a bill for reassignment will be dismissed. 

Similarly, when an employee repudiates a patent 
assignment agreement, he has no cause of action 
against his employer for infringement. The reason for 
this is that the company is, in equity, the true owner 
of the invention. 


VI. PRACTICAL INVENTION-INCENTIVE PROGRAMS 


The thesis is advanced that any business enterprise 
seeking to institute or revise an employee patent as- 
signment agreement program should couple such pro- 
gram with a generous invention-incentive plan. 

Any invention program, whether possessing incen- 
tive or not, should be hinged to a written agreement. 
The uncertainties attendant upon proving an oral 
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agreement in the courtroom are, by themselves, enough 
argument in this behalf. 

Of all plans examined, a mean figure of $20 to $25 
upon submission of the idea and $60 to $100 upon 
granting of the patent, strikes an even keel. 

Unfortunately, no eclectic plan can be evolved. The 
only effective way is to glean the best from the most 
and apply this knowledge so gained to designing an 
individual plan for the individual corporate client. 

Any successful plan designed should possess these 
four characteristics : 

(1) Simplicity: it should be capable of being un- 
derstood by both employees and employer. 

(2) Adaptability: it should be capable of being 
readily put into effect by the management with a mini- 
mum of friction and animosity. 

(3) Flexibility: it should be capable of standing 
alone as a single company procedure, yet fit into the 
general personnel policies and not violate any collec- 
tive bargaining contracts. 

(4) Desirability: it should furnish the employee, 
including the researcher, an incentive to invent and to 
disclose what he has invented, by furnishing him ade- 
quate financial and personal recognition for his ef- 
forts. 


VII. CONCLUSION 


An employee patent assignment agreement plan, 
when coupled with an invention-incentive program, 
does not only deter litigation of the type discussed 
herein, but can also spur employee initiative, obtain 
for the employer inventions he might not otherwise 
get because of employee suspicions, and promote good 
will in both industrial relations and public relations. 
A plan should not be arbitrary, lest it court unwanted 
trouble. The basic idea to get something from an 
employee—willingly—is to give him something for it 
in the form of a fair reward, whatever the legal rights 
may be. 
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NATIONAL LABOR RELATIONS BOARD REJECTS 
A COURT OF APPEALS’ INTERPRETATION 
OF THE UNION-SECURITY PROVISIONS OF 
THE LABOR-MANAGEMENT RELATIONS ACT 


Condensed from a comment by Robert G. Decker, pub- 
lished in 19 University of Pittsburgh Law Review No. 4, 
pp. 793-828 (Summer 1958), and printed with permission 
from University of Pittsburgh Law Review. Business 
address: University of Pittsburgh Law Review, 1401 
Cathedral of Learning, Pittsburgh 13, Pennsylvania. Sin- 
gle copy price, $1.50. 


International Woodworkers of America, Local 13—433, 
AFL-CIO, 119 N. L. R. B. 211 (Supplemental Or- 
der 1958) 


Since the present supplemental decision is predi- 
cated upon the Aluminum Workers doctrine and the 
Technicolor waiver theory, it is submitted that the 
validity of the order is questionable. However, in re- 
laxing the court’s interpretation and applying the 
equitable principles for which it is believed the Ninth 
Circuit looked, it is submitted that the decision is 
correct. The case presented the ideal situation for the 
National Labor Relations Board to initiate a theory of 
waiver or preclusion, founded upon equitable policies, 
that would have estopped the union or employer from 
asserting its rights under the union-security contract. 
It is regrettable that the Board did not take full ad- 
vantage of the situation. Its present supplemental 
decision only adds to the legal anomaly existing in the 


67 











INDUSTRIAL RELATIONS DIGEST 


field of administrative law, whereby administrative 
tribunals reject certain decisions of the courts of ap- 
peal whether or not the court is vested with appellate 
jurisdictions. 

It is believed that the legal life of the Aluminum 
Workers doctrine will be short. Its principles are too 
one-sided to serve any useful purpose in the achieve- 
ment and maintenance of healthy industrial relations. 
The primary responsibility to achieve a legal principle 
in this virgin area of the law rests with the Board. 
However, it must be kept in mind in the promulgation 
of such a principle that, although the union-security 
provisions of the Act have been enacted for the protec- 
tion of employees, employees must act for their own 
protection and cannot be allowed to disregard with 
impunity valid union-security contracts, sanctioned by 
Congress and agreed to by employers and labor organ- 
izations. 


STATUTE PROHIBITING PICKETING BY NON. 
EMPLOYEES DURING STRIKE OR LOCKOUT 
IS CONSTITUTIONAL 


Condensed from 44 Virginia Law Review 471-474 (April 
1958) and printed with permission from Virginia Law 
Review. Business address: Clark Memorial Hall, Univer- 
sity of Virginia, Charlottesville, Virginia. Single copy 
price, $2.00. 


Dougherty v. Commonwealth, 199 Va. 515, 100 S.E.2d 
754 (1957) 

A state may constitutionally prohibit picketing by 
nonemployees during a strike or lockout because such 
prohibition, by limiting the number of pickets, tends 
to prevent disorder, coercion, and violence, and be- 
cause it is the policy of the state, when a labor dispute 
takes the form of a strike, to leave the employer and 
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employees to resolve their differences without pres- 
sure from outside influences. 

The foremost authority on labor law in America has 
suggested that a state legislature or court should have 
been left free under the Constitution to conclude that 
some or all picketing is of too dubious social merit to 
be tolerated. He would be the first to agree, however, 
that the Supreme Court is committed to a different 
viewpoint, and that it would be folly to ask the Court 
to take back what it said in Thornhill about blanket 
prohibitions of picketing. It is precisely this folly in 
which the Supreme Court of Appeals of Virginia en- 
gages in the instant case. The Court of Appeals seeks 
to ground the validity of the statute, and hence the 
conviction, on the idea that a limitation of the number 
of pickets will discourage violence and promote order 
and the “policy” that the employer and his employees 
should settle their dispute immunized from “inter- 
ference” by third parties. The former ground may 
contain a seed of logic, but the likelihood and immi- 
nence of violence is too remote when stacked against 
Thornhill and the fourteenth amendment. It is ap- 
parent that the Court of Appeals is relying heavily on 
Vogt as giving free rein to the states. But the state 
policy which justified the injunction in Vogt forbade 
interference with employees’ free choice to join or not 
join a union. The employees here already were mem- 
bers and out on strike. Moreover, the idea that the 
defendants, union agents and fellow members with the 
striking employees, have no legitimate interest in the 
dispute and are “interfering” therein was discarded 
with the passage of Norris-LaGuardia. If there are 
doubts as to whether or not the Court has “come full 
circle” from Thornhill, the Court of Appeals of Vir- 
ginia has provided the material whereby the Supreme 
Court may be called upon to resolve them. 
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ARBITRATOR’S INJUNCTIVE POWERS HELD TO 
BE FREE FROM RESTRAINTS OF NEW YORK 
ANTI-INJUNCTION ACT 


Condensed from a comment by David Yaffee, published in 
9 Syracuse Law Review 290-294 (Spring 1958), and 
printed with permission from Syracuse Law Review. 
Business address: Ernest I. White Hall, Syracuse Univer- 
sity College of Law, Syracuse 10, New York. Single copy 
price, $1.00. 


Matter of Ruppert, 3 N.Y.2d 576 (1958) 


The case raises several important questions. First, 
did the teamsters in the present case ever suspect 
that they were relinquishing their rights under sec- 
tion 876—a [of the New York Civil Practice Act] when 
they entered into their contract? Assuming the doubt- 
ful premise that they did realize this, the interesting 
query emerges, may a union by contract surrender its 
rights under said section? In times of unemployment 
an employer could coerce a union to sign arbitration 
contracts and in so doing completely undermine the 
usefulness of the Act. Do unions have the economic 
strength to insist on the inclusion of a no-injunction 
clause in the arbitration contract and what effect 
would such a clause bring? In view of the efforts over 
forty years to rid labor of the injunction, one wonders 
if the court now by the interpretation of one contract 
destroyed labor’s prized protection and returned it to 
a period of government by injunction (the arbitrator’s 
injunction). At least, this would be the effect on weak 
unions while stronger ones could, if they desired, force 
a no-injunction clause into the contract. Workers’ 
rights would then depend on the bargaining power of 
their unions. Another question is posed: may a court 
punish by a contempt proceeding a violation of such an 
injunction? The Court of Appeals is yet to answer 
this question but it has inferred in Matter of Ruppert 
that the court does have the authority. It may be in- 
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ferred that the present decision of the court is an 
extension of an arbitrator’s power and not a limita- 
tion on section 876-a. The court may be attempting 
the difficult task of aiding the arbitrator in his im- 
portant job of settling labor disputes peacefully, yet 
trying not to nullify the restrictions upon courts in 
section 876-a. 


DISCOVERY — INSPECTION OF EMPLOYER’S 
BOOKS AFTER ENFORCEMENT OF NLRB 
BACK PAY ORDER — ABSENCE OF CON- 
TEMPT PROCEEDINGS 


Condensed from 33 New York University Law Review 
752-756 (May 1958) and printed with permission from 
New York University Law Review. Business address: 
Vanderbilt Hall, 40 Washington Square South, New York 
3, New York. Single copy price, $2.00. 


NRLB v. Deena Artware, Inc., 251 F.2d 183 (6th Cir. 
1958) 


The respondent corporation transferred the great 
bulk of its assets to its parent and other affiliated cor- 
porations after the court had entered an enforcement 
decree upholding the NLRB’s back pay order. To as- 
certain whether these transfers were made to avoid 
compliance with the decree, the Board entered a mo- 
tion for discovery and inspection of the books and rec- 
ords of respondent and its transferees. The court, in 
denying the motion, held that the Board must first 
successfully allege contempt before it can be author- 
ized to undertake discovery proceedings. The court 
reasoned that in the absence of contempt proceedings, 
the NLRB’s function as an instrument of public policy 
ends with the granting of an enforcement decree. As 
a corollary the court indicated that a private right of 
action comes into existence at this time, which is en- 
forceable in a federal district court. 


71 








INDUSTRIAL RELATIONS DIGEST 


The reasoning of the court appears unsound. The 
dispute was still between the Board and the employer 
over noncompliance with the court’s decree. The pur- 
pose of the Taft-Hartley Act is to promote collective 
bargaining and prevent industrial strife from inter- 
fering with interstate commerce. Such policy is not 
served by granting the NLRB a priority over private 
creditors in a separate bankruptcy proceeding. But 
so long as the controversy is between the Board and 
the employer, the granting of discovery to determine 
the legitimacy of asset transfers would serve to fur- 
ther the announced public policy. Moreover, the sug- 
gestion that the individual claimant seek discovery in 
the district court is contrary to established authority. 

The court stated that orderly procedure requires 
that contempt proceedings be brought before discov- 
ery can be allowed. But such “orderly procedure” will 
tend to nullify the effect of the enforcement decree 
upholding the Board’s order. Unless the NLRB is 
aided by discovery before instituting proceedings, it 
may be unable, in good faith, to allege sufficient facts 
to support a reply that the respondent has wilfully at- 
tempted to evade the court’s decree. 

The practical consequences of this decision will be 
the institution of needless contempt proceedings by 
the NLRB and an encouragement of duplicity by em- 
ployers. The Board, in order to safeguard the efficacy 
of its orders, will be forced to institute contempt pro- 
ceedings on the basis of uncorroborated evidence which 
may amount to no more than speculation or surmise. 
Should the Board choose not to engage in making un- 
supportable contempt allegations, back pay orders will 
be rendered worthless because no other sanction is 
available to insure compliance. 

Avoidance of the evils which are invited by first 
requiring a sufficient allegation of contempt where 
none may be possible justifies the forced revelation of 


72 


EIT. ett oe te 8 


STUART sc 








CASE COMMENTS 


the books and records of an employer against whom an 
enforcement decree has been entered. 


GENERAL CONTRACTOR’S BREACH OF SUBCON- 
TRACT BECAUSE OF UNION AFFILIATION 
OF SUBCONTRACTOR’S EMPLOYEES VIO- 
LATES § 8(a) (3) 


Condensed from 44 Virginia Law Review 777-780 (1958) 
and printed with permission from Virginia Law Review. 
Business address: Clark Memorial Hall, University of 
Virginia, Charlottesville, Virginia. Single copy price, 
$2.00. 


Northern Cal. Chapter, Associated Gen. Contractors, 
Lab. Rel. Rep. (41 L. R. R. M. 1209) (NLRB Dec. 
16, 1957) 

In the instant decision the Board has departed from 
its previous “contractual right of control” require- 
ment. Now, it appears that the gravamen of a § 8(a) 
(3) violation is the exercise by an employer of an ex- 
isting power to remove employees from their jobs for 
reasons of union affiliation. True, this may constitute 
a breach of contract, subjecting the contractor to pos- 
sible liability for damages to the subcontractor; how- 
ever, § 8(a)(3) is invoked to protect the employees, 
not the subcontractor. However, a majority declined 
to extend the application of the section to refusal to 
contract because of the subcontractor’s employees’ or- 
ganizational status. A blanket judicial prohibition 
against contractor-subcontractor discrimination would 
be equally undesirable. However, it seems both fea- 
sible and desirable to prohibit discriminatory action 
done pursuant to and because of a “closed shop” con- 
tract such as was present here. 
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INJUNCTIVE ENFORCEMENT OF LABOR AGREE- 
MENTS 


Condensed from 10 Stanford Law Review No. 3, pp. 569- 
580 (May 1958) and printed with permission from Stan- 
ford Law Review. Business address: School of Law, 
Stanford University, Stanford, California. Single copy 
price, $1.50. 


I. Injunctions in Federal Courts—A. H. Bull S. 8. Co. 
v. Seafarers’ Int'l Union, 250 F.2d 326 (2d Cir. 
1957), cert. denied, 355 U. 8. 932 (1958) 


Although probably correct as a matter of strict stat- 
utory construction, the result in the Bull case may 
frustrate the broad design of section 301, which is to 
induce a “higher degree of responsibility upon the 
parties to such agreements (and) . . . thereby pro- 
mote industrial peace.” In light of this purpose, the 
underlying question is whether concerted activities in 
breach of contract should continue to be protected by 
Congress from injunctive restraint. 

Assuming, as did the court in the Bull case, that 
injunctions against all peaceful strikes are prohibited 
by the Act, section 301 is the only available vehicle for 
a modification of that result in contract actions. And 
as noted in the Bull case, if Congress intended to mod- 
ify the Norris-LaGuardia Act by the enactment of 
section 301, its intent was inadequately expressed. 

If injunctions against strikes or lockouts in violation 
of collective bargaining agreements are presently de- 
sirable, an amendment to section 301 will be necessary. 
But it must be borne in mind that such injunctions in- 
terfere with the existing economic positions of the 
disputants, and may compel settlement of disputes un- 
der terms unsatisfactory to the enjoined party—re- 
sults which the Norris-LaGuardia Act was designed to 
prevent. Therefore, procedural limitations on their 
availability would be necessary. 
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In the absence of an amendment to the LMRA, the 
Norris-LaGuardia Act will continue to restrict the 
remedies available in federal courts despite the fact 
that section 301 of the LMRA was enacted to increase 
federal power. The result in the Bull case is inescap- 
able if the courts continue to construe section 301 
strictly, in accordance with accepted principles of stat- 
utory construction. 


II. Injunctions in State Courts—McCarroll v. Los 
Angeles County Dist. Council of Carpenters, 49 
Cal.2d 45, 315 P.2d 322 (1957), cert. denied, 355 
U. S. 932 (1958) 

The court in the McCarroll case correctly reasoned 
that the Norris-LaGuardia Act was not intended to 
restrict state remedial power, and hence if its restric- 
tions were to be made applicable in state courts, sec- 
tion 301 would have to be the vehicle. And if section 
301 is construed implicitly to embody the restrictions 
and to carry them into state courts, the paradox is 
apparent: enactment of section 301, originally intended 
to provide relief in federal courts where none could be 
obtained in some state courts due to the nonsuability 
of unions, results in denying a form of relief thereto- 
fore available in many states. 

Limitations on injunctive relief should be uniformly 
applied in state and federal courts in actions arising 
under section 301, for the outcome of a labor dispute 
may turn on an injunction’s availability. 

While uncertainty as to the meaning and scope of 
section 301 continues, disparate results are certain to 
occur in cases arising out of collective agreements. 
Remedial uniformity may be achieved in three ways: 
by legislation granting exclusive jurisdiction to fed- 
eral courts over suits to enforce collective agreements ; 
by a decision of the Supreme Court or a Congressional 
enactment expressly providing that state remedies 
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must conform with federal remedies; or by legislation 
granting exclusive jurisdiction and appropriate reme- 
dial power to the NLRB, which may then be better 
equipped to adjudicate collective agreements than 
common-law courts. Until that remedial uniformity is 
attained, the McCarroll case stands as a declaration 
by the California Supreme Court that state courts 
should fashion their own injunctive sanctions in ac- 
tions under section 301. It is doubtful that the Su- 
preme Court of the United States, in applying a labor 
policy intended by Congress to be national in scope, 
would tolerate such a declaration should it consider 
the issue on its merits. 


EMPLOYER CONTRIBUTIONS TO JOINT LABOR. 
MANAGEMENT BOARD ILLEGAL UNDER 
TAFT-HARTLEY ACT 


Condensed from a comment by Thomas A. Porter in 46 
California Law Review 480-482 (1958) and printed with 
permission from California Law Review. Business ad- 
dress: School of Law, University of California, Berkeley 
4, California. Single copy price, $1.50. 


Sheet Metal Contractors Ass’n v. Sheet Metal Workers 
Ass’n, 248 F.2d 307 (9th Cir. 1957), cert. denied, 
355 U. 8. 924 (1958) 

It is submitted that this decision is based on an 
incorrect interpretation of section 302 of the Labor 
Management Relations Act. A joint labor-management 
committee organized to administer a promotional ad- 
vertising campaign or an apprenticeship program or 
even to settle grievances does not fit the normal con- 
ception of a “labor organization.” Ordinarily one 
thinks of a “labor organization” as being composed 
solely of labor representatives working on behalf of 
the employees. This, it is contended, is consistent with 
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the statute’s definition of a “labor organization” as 
“any organization . . . dealing with employers.” 

The case of United States v. Ryan, relied on by the 
court, offers little authority for labeling a joint board 
a “representative,” as that case involved payments by 
an employer to an individual union official. The Su- 
preme Court interpreted “representative” to include 
all “individuals” acting on behalf of employees and 
receiving the kind of tribute from employers which 
section 302 sought to prevent. This is altogether dif- 
ferent from holding that a joint board is a “labor 
organization” and thus a “representative.” 

Joint labor-management boards have become stead- 
ily more popular in recent years as a means of creat- 
ing mutual confidence and developing joint responsi- 
bility for the affairs of industry. One of the most 
notable of such funds is that proposed by the Litho- 
graphers’ Union which seeks to provide over two 
million dollars for research in the automation of li- 
thography. In considering the legality of the funds un- 
der section 302 the courts should give full considera- 
tion to their desirability in terms of public policy. 
This factor plus a reasonable interpretation of con- 
gressional intent and a common-sense conception of a 
“labor organization” should result in the conclusion 
that employer payments to joint boards are not illegal 
under section 302. 
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EFFECT OF FAILURE TO COMPLY WITH FILING 
PROCEDURE OF THE NATIONAL LABOR RE- 
LATIONS ACT—NATIONAL LABOR RELA- 
TIONS ACT § 9(F)-(H) 


Condensed from a comment by John F. Simon, published 
in XXXII Tulane Law Review 506-508 (April 1958), 
printed with permission from Tulane Law Review. Busi- 
ness address: Tulane University, New Orleans 18, Louisi- 
ana. Single copy price, $2.00. 


NLBB v. District 50, UMW (Bowman Transportation, 
Inc.), 355 U. S. 453 (1958) 

Under the Board’s ruling in the instant case, the 
employer could never have recognized District 50, even 
if it were selected in a free and fair election, because 
the UMW would not comply with the filing procedure 
of the Taft-Hartley Act. Under past interpretations 
of the Act, noncomplying unions were not allowed on 
the ballot in NLRB-sponsored elections, and employers 
were not obliged to recognize them even if it were 
proven the union represented a majority of the em- 
ployees. However, recent decisions have tended to 
eliminate the distinctions between complying and non- 
complying unions. The noncomplying union itself still 
cannot obtain NLRB assistance, except as intervenor 
when it has a contract with the employer, but its mem- 
bers or officers, acting individually, with or without 
the direction and assistance of the union, can use the 
Board, and the union may receive incidental benefits 
as a result. In the instant case the United States Su- 
preme Court held that the employees could not be 
denied their statutory right to select a representative 
union, even though such union had not complied with 
the filing procedures of the Act. An election was sug- 
gested as the proper remedy, with the noncomplying 
union on the ballot. This reversed many years of 
NLRB policy, and drastically narrowed the Board’s 
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former interpretations of section 9(f)—(h) of the Taft- 
Hartley Act. 
The filing requirements of the Act could be a formi- 
dable weapon for keeping Communists and racketeers 
out of labor unions if they were broadly interpreted by 
the courts. However, the recent narrow interpretations 
have put noncomplying unions on an almost equal 
footing with complying unions, thus encouraging non- 
compliance and frustrating the purpose of the law. 


FEDERAL AND STATE ANTI-INJUNCTION ACTS 
DO NOT PREVENT STATE COURT FROM 
ENFORCING ARBITRATOR’S AWARD EN- 
JOINING SLOWDOWN IN BREACH OF CON- 
TRACT 


Condensed from 58 Columbia Law Review 908-913 (1958) 
and printed with permission from Columbia Law Review. 
Business address: Kent Hall, Columbia University, New 
York 27, New York. Single copy price, $1.50. 


Ruppert v. Egelhofer, 3 N.Y.2d 576, 148 N.E.2d 129 
(1958) 

Employers seeking to halt strikes in breach of con- 
tract by means of an arbitrator’s award of injunctive 
relief face two principal obstacles in litigating under 
section 301(a). First, the federal courts are reluctant 
to declare that violation of a no-strike clause is an 
arbitrable issue, even where the jurisdiction of the 
arbitrator is defined in the contract in the broadest 
terms. A second obstacle is raised by the almost uni- 
form interpretation of the Norris-LaGuardia Act as 
prohibiting the federal courts from issuing injunctions 
against picketing or striking unions irrespective of 
contract breach. However, the federal courts, in grant- 
ing injunctions in suits brought under section 301(a) 
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against employers for breach of contract and recently 
against a union for striking in violation of the Railway 
Labor Act, have shown that the policy against the 
abuse of injunctive relief underlying the Norris-La- 
Guardia Act can be more than counterbalanced by the 
federal policy of strengthening collective bargaining. 

Even should the Norris-LaGuardia Act prohibit the 
federal courts from enforcing an arbitrator’s injunc- 
tion of a strike in breach of contract, the inability of 
state courts, unhampered by state anti-injunction acts, 
to enforce such an injunction would depend upon the 
extent to which remedies available in state courts must 
give way, along with state substantive law, in achiev- 
ing a uniform application of federal law. State courts, 
in upholding injunctions of strikes in breach of con- 
tract, recently have viewed the Norris-LaGuardia Act 
as inapplicable to state courts. 

The instant court held that it was evident under the 
terms of the contract that the parties intended to con- 
fer upon the arbitrator the power to award injunctive 
relief against strikes in breach of contract. The court 
felt it had power to enforce the award notwithstanding 
the state anti-injunction act. 

Consideration of state law was justifiable because 
New York law in the area of industrial arbitration has 
been carefully formulated and the emerging federal 
law of section 301(a) can be expected to be substan- 
tially in accord. The continued force of state law in 
such suits as this will depend upon the extent to which 
controlling federal law is unavailable, suits are brought 
in state courts and not removed to federal courts, 
and federal courts look to state law for guidance in 
formulating law under section 301(a). State law will 
be less important in those states which lack statutes 
allowing enforcement of clauses in collective bargain- 
ing agreements which provide for arbitration of dis- 
putes arising in the future. 
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Even if the power of state or both state and federal 
courts to enforce an arbitrator’s award of rapid injunc- 
tive relief against a union striking in breach of con- 
tract is upheld despite anti-injunction acts, enforce- 
ment will be granted only if such relief was within the 
scope of the arbitrator’s authority under the contract. 
Provision in the collective bargaining agreement for 
waiver of the grievance procedure in the event of 
breach of a no-strike clause is advisable, since courts 
and arbitrators are loath to allow or uphold arbitra- 
tion where the grievance procedure has not been ex- 
hausted. Breach of the no-strike clause should be 
specifically made an arbitrable issue, as the willingness 
of certain state courts to declare such breach arbi- 
trable where the arbitrator’s powers are defined in 
broad terms is not found in the federal courts. Fur- 
thermore, the arbitrator should be specifically accorded 
the power to grant appropriate injunctive relief, since 
the inclination of state courts to enjoin strikes in 
breach of a no-strike clause, regardless of the presence 
or absence of an anti-injunction act in the jurisdiction, 
is not present in the federal courts. As a further assur- 
ance that the rapid relief sought will be available, a 
time limit on the making of the arbitrator’s award 
should be set. 

If the provisions discussed above are incorporated 
into contracts and if the Norris-LaGuardia Act is in- 
terpreted as the instant court interpreted the state 
anti-injunction act, effective and rapid relief for a 
strike in breach of contract will be available and the 
Norris-LaGuardia Act may be interpreted uniformly 
in both federal and state courts as prohibiting injunc- 
tion of such a strike except in enforcement of an arbi- 
trator’s award. 
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DETERMINATION OF ARBITRABILITY 


Determination of Arbitrability in Collective Bargain- 
ing Contracts 


Condensed from a note in 46 California Law Review 462- 
467 (1958) and printed with permission from California 
Law Review. Business address: School of Law, University 
of California, Berkeley 4, California. Single copy price, 
$1.50. 


This note has a twofold purpose, to examine the 
position of federal and California courts on the ques- 
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tion of who is to decide whether a particular dispute 
is subject to arbitration, and “to submit a solution to 
the problem of unnecessary delay that may be effectu- 
ated” under the recent Supreme Court interpretation 
of section 301(a) in the Lincoln Mills case. 

The author points up the obvious dilemma of the 
courts, saying: 


Judges seem to feel constrained by their tradi- 
tional contract-interpreting function to determine 
the scope of the agreement to arbitrate; and by 
doing so before ordering specific performance 
they often defeat the purpose of arbitration— 
avoidance of judicial delay. A possible solution 
would be for the court to defer its determination 
of whether the dispute is within the terms of the 
agreement until the arbitration is concluded. 
When a dispute arises and one party requests ar- 
bitration, an initial determination of the scope of 
the agreement would be made by the arbitrator. 
If he finds the dispute arbitrable, he would pro- 
ceed to the merits and make his award. If a party 
believes in good faith that he has not agreed to 
arbitrate the particular issue the agreement could 
then be interpreted by the court on motion to con- 
firm, vacate, or modify or correct the award. 


Creation of new substantive law is permitted by the 
Supreme Court’s language, according to the writer, 
making possible the adoption of the “more desirable 
procedure” of deferring determination of the scope of 
the contract. “Since it is recognized that arbitration 
is a potent factor in establishing and maintaining 
peace between labor and management, and since Con- 
gress has approved that method of settling industrial 
disputes, it would seem that courts should interpret 
their role to facilitate rather than impede arbitration.” 
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AMENDING THE TAFT-HARTLEY ACT 


Amending the Taft-Hartley Act: A Decade of Frustra- 
tion 


Condensed from an article by Benjamin Aaron, published 
in 11 Industrial and Labor Relations Review, No. 3, pp. 
327-338 (April 1958). Business address: New York State 
School of Industrial and Labor Relations, Cornell Univer- 
sity, Ithaca, New York. Single copy price, $1.50. 


After more than a decade, provisions of the Labor 
Management Relations Act remain virtually un- 
changed. “The purpose of this article is to account for 
the failure thus far to amend (the Act) significantly 
and to assess the chances of such amendment in the 
near future.” 

Various attempts to rewrite the statute are surveyed, 
with explanations of the failure to achieve any sub- 
stantial revision. The author looks at “1949: The 
Battle for Repeal,” “1950: The Purge That Failed,” 
“1951-1953: Changing Tactics and Alliances,” “1954: 
Labor on the Defensive,” and “1955-1957: Legislative 
Deadlock.” Trying to account for the “decade of stale- 
mate,” the author declares: 


Undoubtedly, the political alignment in Congress 
has been the chief inhibiting factor. The Republi- 
can party has a stake in Taft-Hartley; resistance 
to repeal or to drastic change, particularly in the 
first five years following the law’s enactment, was 
a principle around which all good Republicans 
could rally. The Democrats have, of course, been 
hopelessly split; and under the Congressional sen- 
iority system, key committee posts have gone to 
Southern Democrats. 


Moreover, there has come with the passing 
years a gradual diminution in the sense of urgency 
about amending Taft-Hartley. That fact is of the 
utmost importance and merits some elucidation. 
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In the first place, Taft-Hartley never developed 
into the statutory horror conjured up by organ- 
ized labor. The term “Slave Labor Act” has long 
since fallen into disuse and is recalled only with 
embarrassment. The economic prosperity that has 
generally prevailed during the last decade has 
tended to assuage initial fears that the law would 
substantially weaken the bargaining power of 
unions and adversely affect wages, hours, and 
working conditions. . . 

In the second place, the truism that the sub- 
stance of laws can be changed without the neces- 
sity of legislative amendment has been reaffirmed 
by the experience under the Taft-Hartley Act. 
While this theme cannot be developed here, it can 
be said generally that both the NLRB and the 
courts have been modifying the interpretations 
and the applications of key provisions of the Act 
almost continuously since it became law. 


Looking beyond this year, the author forecasts con- 
tinuation of the deadlock. Major changes must await 
“a massive shift” in political alignments. He refuses 
to speculate on whether 1960 may be the crucial year, 
but finds it apparent “to even the most inexperienced 
entrail-reader” that the likelihood until then of any 
major changes “is slight.” 


RETAILING UNDER F.L.S.A. 


Retailing Activities Under the Fair Labor Standards 
Act 


Condensed from an article by John R. Van de Water and 
Harold C. Petrowitz, published in 31 Southern California 
Law Review 246-258 (1958). Business address: School of 
Law, University of Southern California, University Park, 
Los Angeles 7, California. Single copy price, $1.50. 


Analyzes the legal problems inherent in sections 
of the Fair Labor Standards (Wage-Hour) Act ex- 
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empting employees of retail sales and service estab- 

lishments from its coverage. 

General purposes and provisions of the Act are 
touched on first, with notes on general groups of em- 
ployees coming within its provisions. The authors 
then consider major categories of employees exempted 

from the Act along with a brief explanation of how the 
law is administered and enforced. The retail exemp- 
tion is then examined in detail “with particular em- 
phasis on the complicated problem of determining 
whether a particular type of establishment with all its 

& employees is exempt.” 

; Speaking not politically, but from the standpoint of 
what is sound under fundamental principles of eco- 
nomics, the authors conclude that “there is little justi- 
fication, apart from the cost of investigation and en- 

\ forcement, for failure to apply the FLSA equally to 

manufacturing and sales and service operations and 

as broadly as possible to each such type of enterprise.” 

They argue as follows: 


| OER ss Desa a 


The fewer the exemptions from minimum wage 
and maximum hour legislation that are allowed, 
the less chance there will be that employers can 
é secure cheaper labor as an unsound means of gain- 
} ing an unfair competitive advantage over other 
enterprises. Contrariwise, if many firms are ex- 
empted from the general law setting minimum 
wages and maximum hours, the cheaper labor em- 
ployers are in a better position to create for them- 
selves an economically unsound competitive posi- 

, tion as against the largely interstate operations. 
It is therefore suggested that the FLSA should 
be amended gradually to cover as broad as possi- 
ble a body of employees in both production and 
sales and service operations, to eliminate as fully 
as possible low wage-rate disequation of competi- 
tive positions as between those firms with a high 
and low amount or percentage of interstate activ- 
ity and between such interstate firms and those 

local firms which compete with them. 
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“RESIDUAL RIGHTS” 


“Residual Rights” Established by Collective Bargain- 
ing in Television and Radio 

Condensed from an article by Robert W. Gilbert, pub- 

lished in XXIII Law and Contemporary Problems 1, pp. 

102-124 (Winter 1958). Business address: Duke Univer- 


sity School of Law, Duke Station, Durham, North Caro- 
lina. Single copy price, $2.00. 


“Residual rights” is a term used to describe loosely 
the millions of dollars paid annually to actors, writers 
and directors for re-use on successive broadcasts or 
telecasts of various kinds of recordings and films. 
They are a special type of wage payment based upon 
the manner and extent of use of the employee’s serv- 
ices. 

The author surveys the scope and legal status of 
bargaining agreements establishing such rights, their 
relation to individual talent contracts, the restrictions 
on re-use imposed by these agreements, as well as ad- 
ministration and enforcement. 


ACCIDENT RECORDS 
The Value and Uses of Accident Records 


Condensed from an article by T. G. Crane, published in 
XIV Personnel Practice Bulletin No. 2, pp. 29-45 (June 
1958). Business address: Department of Labour and Na- 
tional Service, Commonwealth of Australia. Single copy 
price, 3/6. 


Safety begins at the top, the author declares. For 
safety to be as good as it could be, everybody (“and I 
mean everybody”) must take an interest in safety per- 
formance. One of the important factors stressed is 
publicity—not one single expensive campaign but 
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rather “a series of actions designed to alert everybody 
concerned all the time to the need for conscious effort 
to reduce the incidence of accidents.” 

The main subject to which the author, managing di- 
rector of a chemical plant, draws attention is the value 
and uses of accident records: 


It has been our experience that accidents cannot 
be prevented by any hit-or-miss method. To be 
successful, it is necessary to approach any cam- 
paign to reduce accidents in a scientific manner, 
and for this reason accurate records are essential 
to efficient and successful safety work, just as 
accurate records of production costs, of sales, and 
profits and losses are essential to efficient and 
successful operation of other aspects of a business. 
Records are the foundation of any scientific ap- 
proach to accident prevention and, therefore, must 
be presented in such a manner that they become a 
useful tool in the hands of those experienced per- 
sons whose duty it is to prevent accidents. 


Seven reasons for requiring information on acci- 
dents are listed. The article then discusses what acci- 
dents should be recorded, the method of recording 
accidents, types of forms, and how the information is 
used. 


AUTOMATION 


The Pace of Automation: An American View 


Condensed from an article by Reuben E. Slesinger, pub- 
lished in VI The Journal of Industrial Economics No. 3 
(June 1958). Business address: 49 Broad Street, Oxford, 
England. Single copy price, $1.70. 


This paper is concerned with the factors stimulating 
or limiting the extension of automation in the United 
States. The form which automation takes in any given 
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situation depends upon: (1) the type of operation in- 
volved, (2) the kind of material used, (3) the nature 
of the finished product, and (4) the traditional method 
of completing the productive process. 

Difficulties and expenses involved in the introduc- 
tion of automation are reviewed. Why introduce it at 
all, the author asks: 


There are two central reasons, reduced costs 
and increased productivity, plus a number of pe- 
riphery savings such as reduced space require- 
ments, more efficient quality control and easier 
production control, all of which act as inducements 
to the introduction of automation. 


Management’s decision to automate is also affected by 
the success of organized labor in obtaining economic 
gains for members, resulting in rising cost of labor. 
Problems faced by unions after introduction of auto- 
mation are reviewed and analyzed. 

Certain general limitations to the extension of auto- 


mation, including “the inability to forecast the future” 
and the shortage of experienced engineers and skilled 
workers, all tend to slow down the adoption of automa- 
tion “even when the economy is expanding.” 





